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I

In this paper, I do not intend to raise questions concerning popula-
-tion policy, of the kind that are discussed elsewhere in this volume.
Nor do I propose to ask whether we have an obligation to ensure that
there will be future generations at all. I have come to believe that the
value of continued human existence has to be a premise of other argu-
ments that invoke the interests of actual (present or future) human
beings. It cannot be derived from any such argument, and I do not
think that anything is gained by invoking the supposed interest of po-
tential persons in becoming actual.’

The question to be addressed here is as follows: assuming that there
will be people in the future, can it be said that we should be behaving
unjustly if we neglected their interests in deciding how much to use up
finite resources, how far to damage the environment in ways that are
irreversible or at any rate extremely expensive to reverse, and how
much to invest in capital goods or research and development of new
technologies (e.g. into non-exhaustible energy sources)? Naturally,
the interests of those currently alive may well set some limits to the
amount of resource depletion, environmental damage and lack of in-
vestment that can occur without injustice. But suppose (as seems quite
likely) that these limits would be more stringent if the interests of fu-
ture generations were taken into account. Does justice require us to
stay within those stricter limits?
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It may be asked why we should bother to pose the question in terms
of justice, and I have found this question is often raised. For it seems
clear that reference to the virtue of humanity would lead to the conclu-
sion that we ought not totally to ignore the interests of future genera-
tions. I accept the conclusion but I will go on to observe that the same
might equally well be said of relations between contemporaries. Why,
then, would people attach importance to attempts to stake out claims
based on justice, if there were nothing to be lost by falling back on
claims based on humanity?

The answer is, I take it, twofold. First, although it is true that jus-
tice and humanity both exclude a total disregard for the interests of
others, that does not make them by any means equivalent in general.
Humanity requires that we respond to others’ needs whereas justice re-
quires that we give them their due. If something is due you, you do not
have to show that you need it or that you will make better use of it
than other possible claimants. Justice and humanity thus diverge in
content.

Second, claims based on justice are commonly regarded as having a
higher priority than claims based on considerations of humanity. An
extreme but not I think atypical view is the one expressed by John
Rawls: that the claims of justice have absolute priority over any others.
“Each person possesses an inviolability founded on justice that even the
welfare of society as a whole cannot override.”? The implications of
this within Rawls’s own theory can be seen by noting that (for reasons
I shall discuss later) Rawls says that animals are “outside the scope of
the theory of justice.” Although “duties of compassion and humanity”
apply to animals,? the overriding priority of justice would presumably
entail that we would never be right in moving to protect the interests of
animals if this entajled committing an injustice against human beings.

If future generations were held to be likewise “outside the scope of
the theory of justice” their claims would be reduced to the same resid-
ual status as the claims of animals are granted by Rawls. As I shall ar-
gue below, Hume’s theory of the circumstances of justice does quite
clearly entail that animals and future generations are outside the scope
of justice, and for exactly the same reasons.

It is not mecessary to go all the way with Rawls in order to regard
claims based on justice as more pressing than claims based on humanity.
In contemporary political debate, the most striking illustration of the
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%mp.ortance that is attached to making out a case for aid in term
justice rather than relying on humanity can be found in the spher
re.la‘tions between rich and poor countries. With perhaps as many
billion people suffering more or less severely from malnutrition, an
estimated thirty-five thousand children under the age of five dyi,ng ed
day from a combination of under-nourishment and infectious diseasés
the case on humanitarian grounds for the rich countries to provide a
out of their superfluity is clear enough. But advocates of aid do n
content themselves with pointing out the case based on consideratio
of humanity, which is so simple and straightforward, but try to co
s.truct arguments to the effect that the present distribution between
rich and poor countries is a reflection of injustice. These arguments‘i
which take various forms, have in common that they are complex and’
difficult if not impossible to verify because they appeal to counterfac-

tuals—what the pattern of distribution would be in the absence of

various features of the world as it actually has developed and is now.®

The humanitarian case, which depends on ro elaborate chain of

‘ argum.ent or resort to counterfactuals, and requires no more than the
establishment of the facts of preventable suffering, has nevertheless
been remarkable for its lack of success in bringing about worldwide

redistribution. In the current recession among the industrialized coun-

tries, indeed, it has been noteworty that the already exiguous aid to
poor countries has been one of the first victims of government belt-
tllghtening. It is therefore highly understandable that advocates of
.aid to poor countries should despair of humanitarian appeals and hope
Fhat a claim based on justice, if it could be made out, would have more
impact.

.In the final section of this paper, I shall propose a relatively simple
principle of justice which would at once underwrite the claims of poor
countries and of future generations to certain kinds of consideration
Before this, however, I shall investigate the notion that the circum:
stances of justice are absent in relations between one generation and its
successors, this having the implication that justice and injustice cannot
properly be predicated of those relations.

i

T . . . )
The actual term “circumstances of justice” is drawn from A Theory

: 6
of Justice,” but Rawls there refers us to Hume, remarking that “Hume’s

get the impression that the Hu
of justice may be well on the w
wisdom. Since I, at any rate, have only recently come to realize how
insidious is the doctrine, I am prepared to believe that others may also
have let it slide by too easily. I shall therefore try to show, by a de-
tailed examination of Hume’s account, that the doctrine of the circum-
- stances of justice, in the form in which Hume puts it forward, is false.
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ccount of them is especially perspicuous” and that his own statement

of them “adds nothing essential to [Hume’s] much fuller discussion.””’
In spite of the intense scrutiny to which almost every aspect of Rawls’s

eory has been subjected, I do not know of any critic who has chal-

fenged Rawls’s incorporation by reference of Hume’s discussion, in the

eatise and the Enquiry, of the circumstances of justice. Moreover, 1
me/Rawls doctrine of the circumstances

ay to becoming part of the conventional

The assertion around which Hume’s analysis of justice is organized is

. that justice is an artificial virtue. What does Hume mean by this? One

thing he means is that, putting it in modern jargon, the rules of justice
define a social practice. In the absence of some assurance that others
will play their part there is no reason for anyone to do his: In an
attractive metaphor, he likens the product of benevolence to “a wall
built by many hands, which still rises by each stone that is heaped upon
it, and receives increase proportional to the diligence and care of each
workman.”® In other words, whether others are benevolent or not
benevolent, it will always be an improvement in the state of the world
for me to act benevolently. Justice, by contrast, produces its effects
in the manner of “a vault, where each individual stone would, of itself,
fall to the ground; nor is the whole fabric supported but by the mutual
assistance and combination of its corresponding parts.”® “Whatever is
advantageous to two Or moI€ persors if all perform their part, but what

loses all advantage if only one perform, can arise from no other prin-
ciple.”*° : ,

This is not, however, the most central or distinctive claim that Hume
wants to make in saying that justice is an artificial virtue. What he
means is that there is no external standard of justice against which the
rules can be assessed. The “vulgar definition of justice” as “‘a constant
and perpetual will of giving every one his due” is mistaken in supposing
that it makes sense to think of a “due” that is “independent of justice,
and antecedent to .11 In the same way that Hobbes denied the pos-
sibility of laws being unjust, because the laws define what is just and
unjust, so Hume claims that the rules of justice cannot be subjected to
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criticism on the basis of independent criteria of justice because they
define what justice is.
Rules of justice, Hume maintains, arise out of and are sustained by
mutual interest that people have in securing stability of possessions. “It
is self-love which is their real origin; and as the self-love of one person is
naturally contrary to that of another, these several interested passions
are obliged to adjust themselves after such a manner as to concur in
some system of conduct and behaviour.”*?
Hume’s position is substantially the same as that recently and more
long-windedly set out by F. A. Hayek in The Mirage of Social Justice.'®
Rules of justice (which for both authors amount to rules of property)
are conventjonal. To criticize such rules on the basis of some abstract
standard of justice (what is people’s “due” in some sense not defined
by the rules themselves) is absurd. But this is not to say that there is no
basis on which proposed rules of justice can be criticized. Since the

" rules exist because it is to everyone’s advantage that they should, we
can criticize alternatives to the existing rules on the grounds that every-

. one would lose from a change to such rules. So, in the Enguiry, Hume
goes out of his way to attack proposals for egalitarian redistribution.

The work of modern conservatives like de Jouvenal and Hayek adds

little to Hume’s arguments: that the lack of incentive would make
everyone worse off and that the concentration of political power neces-
sary to carry out the redistribution would be too dangerous to
liberty.'? .

Hume’s discussion of the circumstances of justice can be understood
only in the context of his attempt to show that justice is an artificial
virtue in the sense that I have just distinguished:

Thus the rules of equity or justice depend entirely on the particu-
lar state and condition in which men are placed, and owe their origin
and existence to that utility which resuits to the public from their
strict and regular observance. Reverse, in any considerable circum-
stance, the condition of men; produce extreme abundance or ex-
treme necessity; implant in the human breast perfect moderation
and humanity, or perfect rapaciousness and malice—by rendering
justice totally useless, you thereby totally destroy its essence and
suspend its obligation upon mankind.

The common situation of society is a medium amidst all these
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extremes. We are naturally partial to ourselves an.d to our friends;
but are capable of learning the advantage 'resultmg from a more
géquitable conduct. . Few enjoyments are given us from the open
and liberal hand of nature; but by art, labour, and industry, we can
extract them in great abundance. Hence the ideas 01.? prqperty be-
come necessary in all civil society; hence justice de:n\_/es its useful-
ness to the public; and hence alone arises its merit and moral

obligation.'*

Rawls accurately summarizes Hume’s “curcumstances c.>f jl:itice” as
moderate scarcity, moderate selfishness and relative equality. (On.ly
the first two are referred to in the passage quoted.) On the face of it,
if these are the circumstances of justice then things look black for fl:l-
ture generations. We may be confident that moderate' selfishness is
here to stay but we cannot be sure of moderate scarmfcy (maybe at
some time in the future the whole human race will be destitute) a‘l‘nd th,e
lack of equality between us and our successors is guar.anteed by time’s
arrow,” which enables us to affect our successors while depriving th.em
of the ability to affect us. A lot thlerefore': hgngsi on the ques‘uoxcl1
whether the doctrine of the circumstances of Juétlce is true or HOtf and
it is that question which I now take up, subjecting each of the allege

conditions to scrutiny in turn.

i

The condition described by Rawls as “moderate scarcity” is ana}ysed
by Hume in terms of an upper and a lower bound on the g'enerosni/rof
nature in supplying men’s wants. The upper bound is that, if ever?'t 1}r1xg
human beings wanted were as freely availablp as au“non'nally s gt e
mythical “golden age” of the classical poets), the. cautlo‘l‘ls, jea ous
virtue of justice” would never have ‘become. establlshed.‘ Justice E
that case, being totally useless, would be a? 1d{[e cerflrr710n1al, and cou

sibly have place in the catalogue of virtues.
nevfrt 'I;:sordz}l,nce wirzh his overall argument, Hume er'nphasi?es that the
ceason why the virtue of justice would have no plgce is tf{at-lt wot%ld be
“totally useless.” He thus takes the fact that ]ustxf:e is 1n09n51§tegt
with unlimited abundance to be a support for the view that justice s

" founded on utility. But, as David Miller has pointed out, this is nota
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_vah.d move. “It proves only that the belief in justice arises from a
society of moderate scarcity, not that men have their belief because
they see it is in the public interest to have rules of property.”1®
‘ M‘f)re specifically, the fact that there would be no room for justice
In a “golden age” is simply the consequence of the fact that the subiect-
mat.ter of justice is the distribution of things that are in short qu 1
So if nothing were in short supply (relative to total demand) thepcI:)r}::
cept of distribptive justice would have no application. Equally, if there
wer.e no scarcity there could be no virtue of generosity (nc;bod is
pralseq for being open-handed with air) and no virtue of frugality (};10-
body is praised for its careful husbanding). Yet these virtues are for
tI;Ielgme, natu.ral .virtl-les. This shows that nothing follows about ju;tice
sca?cgit?f artificial virtue from the fact that its application presupposes
Th-e upshot of this discussion is, then, that we can accept Hume’s
assertion that justice would have no place if nature were sufficientl
abund'fmt in providing for men’s wants. But we have no reason foy
: icceptmg Hume’s formulation of it, that the question is one of th;
usefulness™ of justice. It is perfectly open to us to say that there are

non-conventional criteria of justice but th
: at they have no icati
in the absence of scarcity. ’ “pplication

v

; Hum: s assexI'Ftion of a lower bound to the generosity of nature as a
ircumstance of justice, which Rawls also acce

. , ts, seems t
without foundation: o ometobe

Suppose a society to fall into such a want of all common neces- -

saries that the utmost frugality and industry cannot preserve the
.grea‘fer number from perishing, and the whole from extreme misery;
it will readily, I believe, be admitted that the strict laws of justiz,e’
are suspended in such a pressing emergency, and give place to the
stronger motives of necessity and self-preservation. ... The public

even in I.ess urgent necessities, opens granaries without the consent’
of propne-tors, as justly supposing that the authority of magistracy
may, consistent with equity, extend so far; but were -any number of -
men to assemble, without the tie of laws or civil jurisdiction, would
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an equal partition of bread in a famine, though effected by power
and even violence, be regarded as criminal or injurious?*®

Let us concede Hume’s statement of the case: that the normal rules
governing distribution would be properly suspended in situations like
those depicted above. Does this support the implication that Hume
wishes to draw, that justice is an artificial virtue? I think not. One line
of argument is as follows: “If justice and the public interest are actu-
ally independent values, there may be circumstances in which the pub-
lic interest is allowed to override justice.” Thus, in the granary case,
people “do not wholly cease to respect the claims of ownership, but
rather allow these claims to be overriden by considerations of humanity
and the public interest.”?°

Consider the case of a country threatened by an invasion in which
there is reason to fear that some section of the population (identified
by ethnic background, membersship of a political movement, etc.) con-
tains potential fifth columnists. Suppose that all the members of this
group are interned for the duration of the war. This would clearly be
unjust in that it imposes a serious penalty on some people not for any-
thing they have done but for what they might do, and, over and above
that, does not consider individual cases but makes membership of a
certain class the basis of internment. Yet such a policy 'might be, in
sufficiently extreme circumstances, defensible in terms of the over-
riding value of national survival. ’

Hume’s granary case might be like this: the taking of the grain from
its owners is unjust but nevertheless morally acceptable because of the
overriding importance of preventing starvation. - Certainly, nothing
Hume says goes to show that that is not a correct analysis of the situa-
tion. It may perhaps seem rather trivial to ask whether the laws of jus-
tice are “suspended,” as Hume says, or “overridden,” as David Miller
suggests, since in either case the rules of justice are conceded not to
apply in a situation of extreme scarcity. But, unless we give Hume the
answer he wants, he cannot use the case to support his claim that the
rules of justice are a conventional device for securing the public interest
by indirect means.

However, I am not prepared to concede that the case is as Hume
states it. I see no reason why it should be accepted that criteria of jus-
tice are out of place in tonditions of extreme scarcity. Hume himself,
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be it noted, speaks of “an equal partition of bread in a famine.”?!

Might not an unequal partition (or, more precisely, an unequal partition
in which the departures from equality were not based on conditions
such as pregnancy, sickness, heavy manual labor etc.) be criticized as
unjust?

It seems to me that the justice (or, perhaps more naturally, fairness)
of a rationing scheme is something that can always be intelligibly
queried. Perhaps even more plainly, the application of the scheme can
be brought before the bar of fairness: is it being administered impar-
tially, or are some people getting specially favourable treatment?

Experience suggests, indeed, that any system of rationing automati-
cally produces public controversy about its fairness. The wartime food
rationing scheme in England is a case in point, and in the postwar
period the allocation of council housing to applicants (which is usually
done by a system of “points”) has similarly attracted much controversy
conducted largely in terms of fairness.

Even in a wealthy country like the USA, there are limits to the
amount of expensive medical treatment (chronic hemodialysis,
coronary bypass surgery) that can be carried out, and the supply of
donors for transplants limits the number (of, for example, kidney trans-
plants) to well below the number of people that might benefit. The
existence of a de facto rationing system has led inevitably to questions
about the fair way to select people for treatment.??

Thus, to illustrate the kinds of problem that immediately present
themselves, consider the criteria used by the selection committee in the
early days of the Seattle Artificial Kidney Center: ‘““A person ‘worthy’
of having his life preserved by a scarce, expensive treatment like chronic
dialysis was one judged to have qualities such as decency and responsi-
bility. Any history of social deviance, such as a prison record, any
suggestion that a person’s married life was not intact and scandal-free,
were strong contraindications to selection. The preferred candidate was
a person who had demonstrated achievement through hard work and
success at his job, who went to church, joined groups, and was actively
involved in community affairs.”?3 This state of affairs induced the

‘caustic remark that “the Pacific Northwest is no place for a Henry
David Thoreau with bad kidneys.” The authors of this comment, a
psychiatrist and a lawyer, went on to say, in terms highly relevant to
the present discussion, that ‘justice requires that selection be made by
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a fairer method than the unbridled consciences, the built-in biases, and
the fantasies of omnipotence of a secret committee.””?*

This discussion also shows that the application of criteria of Justlce
extends beyond the relatively benign case of the famine envisaged by
Hume to the more extreme case in which “the utmost frugality and
industry cannot prevent the greater number from perishing.”*% For,
as the pioneer of chronic hemodialysis has said, scarcity and the selec-
tion it makes necessary entail “‘the decision by somebody on some
grounds that somebody will not be permitted dialysis or transplant,
which says, in effect, he must now die.”?® The question “Who is to be
saved?” is one within the scope of justice.

It might be said that none of this shows justice to be a virtue inde-
pendent of humanity, because the only basis on which one could call
one basis for distribution more just than another is that is more
humane. When we criticize a rationing scheme as unfair, on this view,
we are simply saying that it does not distribute the food (or whatever)
in the way that will do the most good. But this seems not to be cor-
rect. For there might be a number of ways in which the scarce good
might be distributed that would equally well satisfy the demands of-
humanity and yet we could still say that one was fairer than another.
In situations where all can be saved, equal sacrifice is fairer than
unequal, whatever a utilitarian calculus might determine.?” And in a
situation where an equal division means that all perish (or far more than
would have to if an unequal distribution were introduced) we can still
talk about the fairness of the selection process that condemns some to
certain death so that the others may survive.?

What I am saying can be put another way: if we al]ow Hume to
appropriate the term “justice” for property rules and nothing else, then
he is right in claiming that justice may properly be waived in situations
of extreme scarcity. For it is unacceptable for some to be permitted
excess if others are destitute. But the reason is not only one of

“humanity, and if Hume insists on equating “rules of justice” with *“pro-

perty rules” we must simply import another word—“fairness” is the
obvious candidate—to enable us to say that there are criteria for
evaluating a distribution even in conditions of extreme scarcity.

The issue raised here has direct implications for the applicability of
the concept of justice to intergenerational relations. For a critic of
Rawls has pointed out that, by postulating that the people in the origi-
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nal position know that the circumstances of justice obtain, Rawls is
committing himself to the proposition that the circumstances of justice
hold in all generations (past, present and future) since the people in the
original position do not know what generation they belong to:

In order to show that the circumstances of justice will obtain for all
future generations, we must postulate either that there will be ever-

. expanding sources of raw materials and energy for us to exploit or
that, through population control and technological advances, man-
kind will achieve homeostasis in this environment. Otherwise. the
resources will be exhausted no matter how provident we are. And
so, barring these optimistic assumptions, justice among all genera-
tions is not possible because the circumstances of justice will not
obtain. Since there is no good evidence that either of these assump-
tions will be proven correct, we do not seem justified in supposing
that the circumstances of justice among all generations of mankind
exist.??

But if I am right, there are no grounds for accepting this part of the
doctrine of the circumstances of justice. So although the argument is
an effective ad hominem one against Rawls, it does not tell against the
claim that the concept of justice is applicable in all times and places,
“whatever their circumstances.

|14

The third circumstance of justice is moderate selfishness. Again,
Hume suggests that' the virtue of justice can arise only if the extremes
are absent: = “if men pursued the public interest naturally, and with a
hearty affection, they would have never dreamed of restraining each
other by these rules [of justice] ; and if they pursued their own inter-
est, without any precaution, they would run headlong into every kind

- of injustice and violence.”°

It should be noticed at once that, although Hume wishes, for his
own polemical purposes, to extend the “not too much, not too little”
formula from scarcity to selfishness, the two extremes that he presents
are not really two extremes of selfishness. Hume does, indeed, deny
that, as a matter of fact, people are totally selfish. He suggests that,
“though it be rare to meet with anyone who loves any single person
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better than himself, yet it is as rare to meet with one in whom all the
kind affections, taken together, do not overbalance all the selfish.”!
But this does not help much in securing social union because “in the
original frame of our mind our strongest attention is confined to our-
selves; our next is extended to our relations and acquaintance; and it is
only the weakest which reaches to strangers and indifferent persons.”3?
“Benevolence to strangers” is therefore “too weak” to “render men fit
members of society by making them abstain from the possessions of
others.”?

The point is not therefore that justice is inconsistent with total
selfishness, for the benevolent sentiments people have are confined to
too narrow a circle to make any difference. Justice is, Hume says,
founded on mutual self-interest: itself alone restrains it.” - The ques-
tion, is not one of the “wickedness or goodness of human nature” but
“the degrees of men’s sagacity or folly.”®* The rhetorical “not too
much, not too little”” device is thus misleading here. The opposite
extreme to total benevolence, that makes.the virtue of justice inappli-
cable, is not total self-interest but unintelligent self-interest.®> It is not
therefore correct to say that the circumstances of justice, on Hume’s
account, include some intermediate degree of selfishness. They only
exclude total benevolence. ’ .

It seems to me that Hume is quite correct in denying that benevo-

~ lence is a necessary motive for the observance of justice. People who

genuinely care a lot about the welfare of (some) others (e.g. those they
know) are not always very scrupulous in weighing the claims of those
they care about against the claims of others. And conversely people
who are punctilious in carrying out the requirements of justice may not
be particularly benevolent, as John Aubrey’s story' about Mathew Hale
iltustrates: some dining companions in the Middle Temple,

Having made an end of their Commons, fell unto various Discourse,
and what was the meaning of the Text (Rom. v. 7) “For a just man
one would dare to die; but for a good man one would willingly die.”
They askt Mr. Maynard what was the difference between a just man
and a good man. He was beginning to eate, and cryed:—Hoh! you
have eaten your dinners, and now have leasure to discourse; I have
not. He had eate but a Bitt or two when he reply’d:—I’le tell you
the difference presently: serjeant Rolle is a just man, and Mathew
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Hale is a good man; and so fell to make an end of his dinner. And
there could not be a better interpretation of this Text. For serjeant
Rolle was just, but by nature penurious; and his wife made him
worse: Mathew Hale was not only just, but wonderfully Charitable
and open handed, and did not sound a trumpet neither, as the
Hypocrites doe.>¢

What is more questionable, of course, is whether self-interest is an
adequate motive for behaving justly, as Hume’s theory requires him to
maintain. In the closing four paragraphs of the Enquiry, Hume allows
himself to entertain doubts on that score, considering the possibility
that “according to the imperfect way in which human affairs are con-
ducted, a sensible knave, in particular incidents, may think that an act
of iniquity or infidelity will make a considerable addition to his for-
tune, without causing any considerable breach in the social union and
confederacy.””” »
. H};me’s attempt to convert this “sensible knave” to the path of jus-
tice is remarkably feeble. One argument is that the best things in life
are free: the “natural pleasures” are incomparably preferable to the
“feverish, empty amusements of luxury and expense.”>® But while it is
true that health is more important than money, most people may still
believe that health plus money is better than health without money. In
any case, Hume has built his whole theory on the proposition that the
desire for more material possessions is an almost universal feature of
human nature, and it is a bit late in the day to go back on that.
Another argument is that there is always the risk of overreaching one-
self and being found out, but this amounts to a recommendation of
cautious knavery rather than a reason for not being a knave.

Hume’s only serious argument is that “in all ingenuous natures the
antipathy to treachery and roguery is too strong to be counterbalanced
by any views of profit or pecuniary advantage. Inward peace of mind,
consciousness of integrity, a satisfactory review of our own conduct—
these are circumstances very requisite to happiness, and will be cher-
ished and cultivated by every honest man who feels the importance of
them.”° The trouble with this is that it is transparently circular: it
says in effect that an honest man is an honest man. If a man is nota
knave, he will feel uncomfortable if he behaves in a knavish fashion.
But what reason has he for not being a knave, or (if it is too late now to
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change his character) for not wishing he had been brought up as a
knave? o

No wonder Hume concedes, in introducing this argument, that “if a
man think this reasoning [that honesty is not invariably the best
policy] much requires an answer, it would be a little difficult to find
any which will to him appear satisfactory and convincing.”*® The only
form of argument, I conceive, that could be relevant here would be one
to the effect that justice is a good thing quite apart from its general
long-run tendency to be in everyone’s interest. But that form of argu-
ment Hume has denied himself by insisting that there are no external
and independent criteria of justice. The good of justice, for Hume,
simply is its long-run tendency to conduce to everyone’s interest, so if,
in a given case, it does not conduce to someone’s interest, there is no-
thing more to be said to him.

It may be worth noting, incidentally, that the difficulty Hume runs
into here is not intrinsically related to the assumption that the person
to be convinced is motivated by self-interest. Suppose someone were
motivated by the public interest. Hume constantly draws our attention
to the fact that “a single act of justice is frequently contrary to public
interest; and were it to stand alone, without being followed by other
acts, may in itself be very prejudicial to society.”®! A truly benevo-
lent person who had the opportunity to behave unjustly on such an
occasion with good reason to expect that the usual indirect ill-effects
would not supervene could not be argued with.

I do not want to say that in cases of such a kind (the desert island
deathbed wish, etc.) it would always be wrong to act contrary to the
requirements of justice. But the point is that Hume cannot advance
any reason why there should even be a moral problem here. Justice has
not value in itself so there is nothing to put in the scales against benevo-
lence. All Hume can say is that if you have been brought up a certain
way you will feel bad about it, but presumably a truly benevolent per-
son should seek to overcome such a superstitious feeling or, if he can-
not do that, set it against the net benefit to others in deciding what will
maximize overall utility. '

None of this shows that Hume is incorrect in denying that there are
any non-conventjonal criteria of justice. But it does suggest that the
jmplications were such as even Hume himself ultimately found unpalat-

able.
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The validity of Hume’s argument that “limited generosity” is a cir-
cumstance of justice depends directly on the truth of his central pro-
position that justice is an artificial virtue. Suppose that each person
“feels no more concern for his own interest than for that of his
fellows.”*? Everybody would be a Benthamite utilitarian, counting
each individual for one and ncbody for more than one. Thus, some-
body would always perform a service for me “except the hurt he there-
by receives be greater than the benefit accruing to me.”*® If we assume
(as Hume appears to) that a utility-maximizing calculus of this kind can
yield determinate conclusions, we must expect that there will be
universal agreement about what each person ought to do. (The
“ought” here is a hypothetical imperative: it prescribes the means for
each person of carrying out the purpose that he naturally has of maxi-
mizing total utility.) Clearly, if justice is a convention designed to
settle disputes by providing a fixed set of rules, the scenario described
would leave no room for the application of justice. But if it makes

_sense to say that such a society would be unjust, it follows that jus-
tice cannot be purely conventional.

It seems to me that we could quite intelligibly say that this society’s
peaceful equilibrium was founded on injustice, and advance is support
of that claim the usual arguments against the equation of justice and
utility. Utility is maximized when the marginal utility of each good is
maximized, and that entails giving more to efficient “pleasure mach-
ines.”** But there is no reason based on justice why those who are
naturally fortunate in being able to obtain a lot of pleasure from a given
quantity of goods should have that advantage compounded. There is
no need to continue. The list of anti-utilitarian arguments is familiar
enough.

It might be said that I am overlooking the point that in the society
of perfect utilitarians we are imagining, everyone—including those who
make the sacrifices to increase net total utility—would be consenting to
the arrangements. No doubt consent is relevant to justice: it may be
just for me to give you something when it would not be just for you to
take it without my permission. But is consent decisive? I think not.

It seems to me to make perfectly good sense to say that someone
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freely consents to an unjust arrangement, for example because he
incorrectly believes that it is required by justice. Suppose in some
society it were universally accepted that-some people were by birth
entitled to economic and social privilege. There would be no conflict
over distribution yet we could surely say that this social system was
unjust.

When confronted, for example, with the facts of untouchability in
India we do not, I believe, have to know whether or not the untouch-
ables themselves accept the legitimating world-view of the varna system
before reaching the verdict that the operation of the caste system con-
stitutes a paradigm of injustice. I should be inclined, indeed, to go
further, and say that, if we found that untouchables did accept their
treatment as just, that would be the basis for an even stronger indict-
ment, since it would show that untouchables were suffering not only
economic and social deprivation but also from the lack of an inner
sense of worth as human beings.

A society of utilitatians would not, of course, be anywhere near as
unjust as a caste society. But, if the caste example succeeds in showing
that consent is not inconsistent with injustice, the possibility is surely
opened up that the sacrifices some people would be called on to make
in the cause of maximizing total utility would be unjust even though, in
a society of utilitarians, they would be voluntarily accepted.

Suppose, however, that my contention is not granted-and it is held
that, in the absence of conflicting claims, justice has no application.
What then follows? Not that justice is founded on utility, as Hume
wishes to maintain. All we have to do is extend the conclusion we
reached earlier for the case of unlimited abundance.

We said there that one could quite consistently accept that justice
has no application where everybody’s wants can be satisfied without
effort and without any limit to the extent to which others could satisfy
theirs and yet at the same time say that in the absence of these condi-
tions non-conventional criteria of justice come intg play. We should
now have to add that justice has no application where everybody’s
claims. can be simultaneously satisfied. But again we can go on to say
“that this is quite consistent with affirming that, when the sum total of
claims adds up to more than the amount available for distribution, the
criteria of justice than become relevant are non-conventional.
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The core of Hume’s argument is that rules of justice arise and are
maintained only when and so long as they are mutually advantageous to
the parties. The third circumstance of justice—equality—in effect iden-
tifies the parties. Only those who are in a position to cause trouble
unless they are cut in on the deal qualify for a seat at the bargaining
table. »

Thus, animals are excluded from the scope of justice not because (as
has been held before Hume and after him) they lack the power of
reasoning but because they cannot cause us trouble if we maltreat
them. Of course, an individual animal may in certain special circum-
stances be able to injure or even kill an individual human being who is
maltreating it*® ; but collectively human beings are clearly on top.

Hume’s unflinching recognition of the implications of the doctrine
of the circumstances of justice poses the issues with admirable clarity:

Were there a species of creatures intermingled with men, which,
though rational, werg possessed of such inferior strength, both of
body and mind, that they were incapable of all resistance, and could
never, upon the highest provocation, make us feel the effects of their
resentment, the necessary consequence, I think, is that we should be
bound by the laws of humanity to give gentle usage to these crea-
tures, but should not, properly speaking, lie under any restraint of
justice with regard to them, nor could they possess any right or
property, exclusive of such arbitrary lords. Our intercourse with
them could not be called society—which supposes a degree of
equality—but absolute command on the one side, and servile obedi-
ence on the other. Whatever we covet, they must instantly resign.
Our permission is the only tenure by which they hold their posses-
sions; our compassion and kindness the only check by which they
curb our lawless will; and as no inconvenience ever results from the
exercise of a power so firmly established in nature, the restraints of
justice and property, being totally useless, would never have place in
so unequal a confederacy.*®

It is an immediate consequence of Hume’s position that, if beings
from another world were to arrive on earth, with some combination of
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personal characteristics and technology that made them collectively as
superior to us as we are to animals, we could appeal to them to give us
“gentle usage” but could make no complaint of injustice, even among
ourselyes, if they declared the whole of the earth their property and
proceeded to exploit it (and us) for their own purposes.

But there is no need to resort to science fiction. Hume, himself, in
the paragraph following the one quoted above, observes that “the great
superiority of civilized Europeans above barbarious Indians tempted us
to imagine ourselves on the same footing with regard to them [as men
are in regard to animals], and made us throw off all restraints of justice
and even of humanity, in our treatment of them.”*”

Here, I think, Hume must be accused of drawing back from the full
implications of his doctrine. Why does he say that the European set-
tlers were only “tempted to imagine” themselves above justice? Surely,
on his theory, they were above justice in relation to the Indians. Right
from the start, the European settlers were able to impose their “lawless
will” on the Indians; and, although the Indians were not, of course, as
helpless as Hume’s hypothetical “species of creatures” to cause trouble,
they could not (as events proved) long resist any course of action that -
the Europeans were determined on.*® Red Cloud, the Sioux Chief, said
in a speech in New York in 1870: “All I want is right and just.”*® A
follower of Hume would have to say that he was mistaken in thinking
that right and just had any place in relations between Indians and
whites, given the superiority of the rifle to the bow and arrow.

H. L. A. Hart, having set out (following Hobbes and Hume) “approx-
imate equality” as a feature of the human condition,*® goes on to note
that “neither the law nor the accepted morality of societies need ex-
tend their minimal protections and benefits to all within their scope.”
So that, “though a society to be viable must offer some of its members
a system of mutual forbearances, it need not, unfortunately, offer them
to all.” Slave societies, Nazi Germany and contemporary South Africa
are offered as illustrations.” But Hart also says that “injustice” is the
term properly ‘used whenever benefits and burdens are distributed on
grounds that are irrelevant, “so ‘unjust’ would be appropriate for the
expression of disapproval of a law which forbade coloured people the
public means of transport or the parks” because, “at least in the distri-
bution of such amenities, differences of colour are irrelevant.””®?
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This seems to me a correct statement of the case. If I have to say
why Hume’s theory should be rejected, I “must confess that, if a man
think that this reasoning much requires an answer, it would be a little
difficult to find any which will to him appear satisfactory and convin-
cing.”®® But I think my problem is less severe than was Hume’s in
finding an answer to the “sensible knave.” Hume’s problem was that he
really could not, consistently with his own theory, develop an adequate
argument against the “sensible knave.” Mine is simply that, if someone
can read a history of European settlement in Australia and the
Americas, or a history of Negro slavery, without admitting that he is
reading about a history of monstrous injustice, I doubt if anything I say
is'likely to convince him. I would have a similar doubt about someone
who, asked whether or not South African racial policies are unjust,
replied that the answer would depend on an estimate of the whites’
ability to hold down the rest of the population indefinitely. I am in-
clined to think that nobody would give such an answer unless he had
already been exposed to the theory of the circumstances of justice, so
all I can do is point out that Hume offers no independent grounds for
accepting the theory.

This point is worth emphasizing. If we agree with Hume that justice
would have no application where any of the circumstances of justice
failed to hold, that strengthens his claim that the rules of justice are
conventional. But the assumption that the rules of justice are conven-

tional cannot then be used as a premise in the argument that the cir- -

cumstances of justice are necessary for the rules of justice to apply. We
must make up our own minds about that.

The only independent argument that Hume offers is patently unsat-
isfactory. In the Treatise he argues that “all virtuous actions derive
their merit only from virtuous motives, and are considered merely as
signs of those motives.” And he concludes from this that “the virtuous
motive must be different from the regard to the virtue of the action. »54
But suppose we agree that a well-intentioned action that, for reasons
beyond the control of the actor, fails to have the intended conse-
quences still shows evidence of a virtuous motive; and that an action
that accidentally fulfills a duty without that being intended by the
actor does not exhibit a virtuous motive. It does not follow, as Hume
seems to think here, that there is any incoherence in saying that a type
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of action is virtuous if a desire to do an action of that type constitutes a.
virtuous motive. Hume would have been correct if he had said that an
action confers merit on the actor only on the basis of the motive it
exhibits. But that formulation would make it clear that the desire to
do an action of a certain kind (e.g. pay a debt) can be, quite consis-
tently, held to be a virtuous motive.

It seems plausible that Hume himself came to recognize the weak-
ness of the argument from alleged circularity. For he makes no use of
it in the Enquiry and relies exclusively on the argumént from the cir-
cumstances of justice. If we reject Hume’s claim that justice has no
application in the conditions stated, we are bound to reject the doctrine
of the circumstances of justice.

I would suggest that the requirement of equahty is a dramatic illus-
tration of what is wrong with the theory, and provides sufficient
grounds for rejecting the theory from which it is deduced. This is not
to say that it is without explanatory power. It may well be that the
idea of justice could arise only among approximate equals, and it is
still true that justice is more likely to be realized among approximate
equals than when injustice can be perpetrated with impunity. But that
does not mean that the concept of justice is limited to such contexts.5*

v

If the doctrine of the circumstances of justice is true, it must follow
that there can be no place for justice between the generation of those
alive at any given time and their successors. For it is clear that, even if
we’ waive the problem about moderate scarcity that has already been
mentioned, there can be no getting round the total absence of equality.

In a recent article, the author, D. Clayton Hubin, postulates the
correctness of the doctrine and draws that conclusion from it: “Hume,
and those following him, require as a condition of justice that members
of the society be roughly equal in those abilities which allow one per-
son to dominate another. Rawls, in particular, requires that ‘the indi-
viduals are roughly similar in physical and mental powers; or at any
rate, their capacities are comparable in that no one among them can
dominate the rest’ (4 Theory of Justice, p. 127). The idea is that even
the strongest must be vulnerable to the weakest. But this assumption
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does not hold between members of various generations. Members of
earlier generations are invulnerable with respect to members of later
generations.”*®

However, he maintains that he can “‘account for much of our duty
to provide for future generations in terms of a duty of justice with
regard to future generations (but not owed to them).”®” Hubin
employs for this purpose a construction modelled on the Rawlsian
original position, in which the people know what generation they be-
long to (information that would be withheld by Rawls) but do not
know about their personal characteristics. They are mutually disinter-
ested, but they “know that it is a general psychological fact about peo-
ple in our society that they care about their offspring to such a degree
that they to some extent identify their offsprings’ [sic] interests with
their own.”"8

I do not want at this stage to get mixed up in the question how
Rawls’s original position relates to the doctrine of the circumstances of
justice. I shall address that question in the next section of this paper.
(Hubin himself, it should be said, offers no explanation of the move
from the circumstances of justice to the original position, apparently
not seeing that there is a problem of compatibility.) Fortunately, how-
ever, [ do not think that anything crucial in his arguments depends upon
the construction involving the original position.

Let us formulate the case by saying that we are dealing with a soci-
ety in which the circumstances of justice hold: there is moderate scar-
city; the strength of benevolence, or other “natural” claim-limiting
mechanisms, is insufficient to avert conflicting claims; and the society
is not divided into powerful and powerless groups, that is to say it is
not a colonial society, a slave society or a society of institutionalized
group repression like contemporary South Africa. Such a society will,
if. Hume is right, have a common standard of justice that applies to all
its members.

The arguments presented in this paper up to now are not designed to
show that Hume is wrong about this. What I have called the doctrine of
the circumstances of justice and attacked is the doctrine put forward by
Hume that in the absence of the circumstances of justice the concept of
justice can have no applicability. We could concede that the presence
of the circumstances of justice constitutes a sufficient condition for a
society to have uniform rules of justice without allowing that the cir-
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cumstances of justice are necessary conditions for the application of the
concept of justice. '

It should be noticed that, if the circumstances of justice are not ne-
cessary conditions for the application of the concept of justice, Hume’s
arguments in favor of the absence of external and independent criteria
of justice collapse. For they depended on the notion that justice is a
device for reaching agreement among approximate equals and that jus-
tice has no place where agreement does not have to be reached. But, at
the same time, the view that the circumstances of justice are sufficient
conditions for the application of the concept of justice is quite consis-
tent with the truth of the view that there are no independent and
external criteria of justice. '

Of course, when we take standards of justice that would be agreed
on by e'quals and apply them to condemn a society pervaded by system-
atic group discrimination we are in a sense making use of independent
and external criteria. But they need not be independent and external
in the sense in which Hume denied such criteria of justice exist. They
need not invoke abstract relations of fitness and right, which is what
Hume was attacking. All we need be doing is taking principles whose
claim to count as principles of justice is no more than that they would
be agreed upon in a society of a certain kind (one in which the circum-
stances of justice obtain) and applying these principles in another kind
of society (one in which the circumstances of justice do not obtain).

We have so far postulated that we are dealing with a society in which
the circumstances of justice hold. Although I am inclined to think that
it is empirically questionable, I shall accept the Humean view that the
members of a society will exhibit a common sense of justice, in other
words that they will apply common standards in judging justice or
injustice. We can now add the psychological datum that Hubin intro-
duces: people care about their offspring, to the extent of identifying
with their interests. According to Hubin, the principle that would be
agreed upon “would require that we treat the interests of those in the
next generation (at least) as if they were interests of persons in this
generation—for in a real sense they are—except where doing so will
cause severe hardship for this generation.”®® The proviso about hard-
ship reflects the idea that one of the circumstances of justice is moder-
ate scarcity. If things-are so bad that it’s us or them, the circumstances
of justice do not apply.
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The only part played in the argument by the original position is
that it conceals from the parties whether or not they themselves are
among those with an attachment to the interests of at least one person
in the next generation. But we can get to much the same place by
observing that very few people can be sure that they will not at some
time get into a position in which they form such an attachment, even if
they cannot or intend not to have children themselves. The argument
then is simply that it is just to make savings for the benefit of the next
generation because of the psychic benefit that those in the present
generation gain from better prospects for those in the next.®®

As it stands, this is clearly no argument at all. Unless we fill it out in
certain ways it says that it is just to impose a collective decision to save
on everybody because most people have psychic investment in the well-
being of certain members of the next generation. (It must be borne in
mind that we are supposing the motivation to arise from the fact that
each person is likely to care about some member of the next genera-
tion, not that most people care about the collective welfare of the next
generation.) :

From the brute fact that most people care for certain members of the
next generation, all we seem to be able to get out is that most people
should (in order to get what they want to happen) be prepared to save
for those they care about. In exactly the same way, anyone with a
psychic investment in the wellbeing of a pet should (and it is exactly
the same kind of “should”) be prepared to spend time and money on
looking after it. The notion is, in both cases, that a rational person’s
budget should reflect the concern he has for the interests of others
(friends, children, pets). . :

To get beyond this and show why it is a matter of justice among the
members of the current generation to provide for the next generation
we have to add something. The most important thing we can add is
that the welfare of individual members of the next generation is inter-
dependent. Even if I do the best I can for those members of the next
generation in whose welfare I have some psychic investment, the main
determinant of their future prospects is the kind of world that they will
live in, and that depends overwhelmingly on the decisions of others.

The welfare of the next generation is thus a public good. If I want
my children to have a better public park, I have to be prepared to pay
my share; and the same goes if I want them to have a better world. The
anti-free-rider principle that Rawis places at the heart of the notion of
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justice as fairness, a principle that in my view derives from the more
general principle of justice that one should make a fair return for ser-
vices rendered, can be invoked now to underwrite a general duty of
justice to contribute towards collective savings for the ‘benefit of
the next generation.

It should be clear, however, that this way of generating a relation-
ship of justice is completely general and applies to any altruistic public
good. Thus, it would underwrite a duty of justice among the members
of a society if they wanted to prevent the extinction of the whale or if,
out of sentiments of beneficence, they wanted to make another coun-
try more prosperous by transferring resources to it. Even dog allow-
ances could be required by justice as requital for the provision of a pub-
lic good if there is a general concern for the welfare of dogs.

. The point here is that the prosperity of the other country, if itisa
generally held objective, becomes a public good, so the “anti-free-rider”

_principle makes it legitimate to use taxation to raise the money. The

argument often made (e.g. by Nozick) that individuals should be con-
tent to give charitably themselves and not to seek to coerce everyone

into doing so overlooks the public good aspect. If someone’s goodisa

litter-free environment (rather than a tiny bit less litter) it makes sense
for him to support coercion to stop everyone littering, but not to pick
up his own litter unless others do. Similarly, if someone’s good is a
certain kind of world it is not irrational to contribute to the cost of
attaining it only if others do. '

Of course, it is perfectly possible that someone may be so upset by
litter that he picks up his own (or even other people’s) in the absence
of any similar action by others. Such a person is, in analytic terms, one
who gets so much benefit from a public good that it pays him to pro-

vide some of it on his own. The same may be true of someone who °

wants to live in a world free of poverty: he may be willing to contri-
bute if others do but not otherwise.

If this whole discussion seems peculiar and slightly repulsive, I
agree but suggest that this is an inevitable result of assuming that the
only reason for relieving poverty (or taking care of the interests of
unborn children) is that it brings about a state of affairs that makes
those who do it feel better. Justice is on this account parasitic upon
the sentiments that people actually have. If people care for their child-
ren’s welfare, and if the welfare of the next generation is a public good,
it is unfair not to contribute to it. But it would not be unjust for peo-
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ple not to care about the interests of their children. The limits of
caring are the limits of justice.

I conclude that some sort of a case can be made out for the proposi-
tion that members of the current generation have a duty of justice to
contribute to the public good constituted by the welfare of the next
generation—to the extent that the sentiments of the eXisting generation
make the welfare of the next generation a public good. But the doc-
trine of the circumstances of justice, understood as the doctrine that
justice applies only where these conditions obtain, still rules out any
claims on behalf of the interests of future generations. If therefore we

do not care about any generation after the next (or the one after that, .

say) we do not behave unjustly in totally neglecting their interests, as
Hubin concedes.5*

I hope that the importance of determining whether or not the doc-
trine of the circumstances of justice is true will now be apparent. If I
am correct in arguing that the doctrine is false, the way is open to main-
taining that there are criteria of justice relevant to the relations between
different generations. The question is what they are.

x

I introduced the discussion of the circumstances of justice by citing
Rawls, and it is worth asking how Rawls’s own theory of justice is
related to his endorsement of the doctrine of the circumstances of jus-
tice. Can Rawls somehow escape the limitations on the scope of the
concept of justice that the doctrine of the circumstances. of justice
appears to pose? If so, can Rawls’s theory be employed to suggest
criteria for justice between generations?

One way of accounting for the complexity and difficulty of Rawls’s
theory of justice is to recognize that it is an attempt to incorporate
both Hume and Kant in a single theoretical structure. Since Hume and
Kant are commonly, and reasonably, regarded as occupying polar posi-
tions in moral philosophy it is hardly surprising if the result of Rawls’s
endeavors suffers from a certain lack of unity.

There are two tempting short-cuts open to us if we are looking for a
way to characterize the relation between the Humean and Kantian ele-
ments in Rawls. Each has a grain of truth but is on balance more mis-
leading than useful. One is to say that the premises are Hume and the
conclusions are Kant. This suggestion fits in with the fact that the
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circumstances of justice, which are distinctively Humean, turn up in
the premises, while the distinctively Kantian notion that justice has
nothing to do with happiness turns up in the conclusions. But it falls
on the fact that Rawls offers a “Kantian interpretation of the original
position” and on the close relationship between the way in which
Rawls derives the difference principle and the way in which Hume
argues that everyone gains from the rules of justice.

The other short-cut is to posit a temporal sequence in Rawls’s own
thought: he started out with Hume and finished up with Kant. The
difficulties in interpreting A Theory of Justice would then arise, on
this view, from the fact that the process of transition was still incom-
plete at the time the book went to press.' In support, it can be argued
that articles written by Rawls subsequently to the publication of A
Theory of Justice exhibit a greater stress on the Kantian elements and
a further attenuation of the Humean ones.®?

I do not see how anyone can doubt that Rawls’s thought shows a
process of development along these lines. But it is easy to overdo the
contrasts between “Justice as Fairness” and A Theory of Justice. Alot
of the apparent developments in a Kantian direction are better seen as
moves to make explicit Kantian elements that were implicit in the early
article than as fundamental reversals of perspective.®® .

The most illuminating way in which to think of Rawls’s theory, I am
inclined to believe, is to conceive of it as two parallel structures, one
Humean and one Kantian, which overlap in their implications for a
certain favored case—that of contemporaries in a modern Western
society—and diverge elsewhere. The Humean structure is more appar-
ent in the earlier work and the Kantian structure is emphasized more in
the later, but they coexist throughout. Peter Danielson, who put for-
ward this idea of a dual structure in a review article on Rawls, called
the two theories “justice as rational co-operation” and *4ustice as
universal hypothetical assent.”®* These are good names and I shall

use them.

X

The theory of justice as rational co-operation is, of course, the
Humean one. Justice is, as Rawls says at the start of 4 Theory of Jus-
tice, to be defined for “the basic structure of society conceived of for
the time being as a closed system isolated from other societies.”®® And
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*a society is a more or less self-sufficient association of persons who in
their relations to one another recognize certain rules of conduct as
binding and who for the most part act in accordance with them.’’®®

As we have seen, Rawls endorses Hume’s characterization of the cir-
cumstances of justice, and says that the people in the original position
know that the circumstances of justice exist in their society. How can
he say this? The other things that the people in the original position
are said to know—various generalizations about psychology, sociology,
and economics, for example—are claimed by Rawls to be genuinely
true. But it is notorious that Hume’s third circumstance of justice—
approximate equality—does not hold universally. Hobbes thought that
approximate equality of bodily strength and powers of mind were
enough to guarantee that the “articles of peace” would have to recog-
nize the fundamentally equal claims of all human beings. But Hume, as
I observed above, admitted that gross inequalities of organized coercive
power between different groups invalidated the third circumstance of
justice. If, therefore, the people in the original position believe that the

circumstances of justice obtain in their own society they are behevmg

something that may not be the case.

I have a suggestion that I believe conforms with Rawls’s intentions.
Hume’s doctrine of the circumstances of justice took the form, as we
saw, of a theory to the effect that the three circumstances of justice
constitute necessary conditions for the adoption and maintenance of
rules of justice: if any of these conditions fails to hold, rules of justice
are “perfectly useless” and therefore fail to come into being or (if they
exist already) fall into disuse. But there is a weaker version of the doc-
trine, to which I alluded earlier, namely that the circumstances of jus-
tice are sufficient conditions for rules of justice to be created and
sustained. It seems to me that Rawls’s operations make sense if we
interpret him as wishing to endorse this view of the role of the circum-
stances of justice.

"What Rawls is then saying (in his Humean persona) is that we can
find out what the principles of justice are by seeing what regulatory
principles would be agreed on where the circumstances of justice ob-
tain. That is why the people in the original position are to believe that
the circumstances of justice obtain in their society: unless they believe
that, their evidence is no help. The theory is after all one of “justice as
fairness,” and an elementary condition of fairness is that the parties
should be equally matched.
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But because the circumstances of justice are, on this view, a suffi-
cient condition but not a necessary one, we do not now have to follow

" Hume in saying that the concept of justice has no application where the

circumstances of justice fail to hold. For we can now say that a society
of structured group oppression like contemporary South Africa is
unjust because it embodies relationships that the disadvantaged mem-
bers of the society would not have agreed upon if they were in a posi-
tion of approximately equal power.

From here on, we can construct out of Rawls a coherent theory of
justice as rational co-operation that adheres closely to its Humean
antecedents. The vital common element is that Rawls accepts Hume’s
central claim that there are no independent or external criteria of jus-
tice. The principles of justice simply are the principles for regulating
distribution that will be chosen by people in a society where the cir-
cumstances of justice hold. In other words, justice is, for Rawls as it
was for Hume, a convention. Its basis is, for both men, an agreement
founded in the mutual advantage of the parties. '

This explains a feature of Rawls’s theory that has led some to deny
that he has put forward a theory of justice at all, namely the fact that
his principle for the distribution of material benefits, the difference
principle, is forward-looking rather than backward-looking. Thus,
David Miller says that the two parts of Rawls’s second principle of
justice “are not distributive principles in the same strong sense as the
ordinary principles of justice. They do not specify some property of
the individual which will determine what his share of society’s goods
shall be. ... [I]n this respect the contractual theory of justice resem-
bles utilitarianism.”®” Rawls’s theory is forward-looking, like utilitar-
janism, in that “the size of incomes and other rewards is not to be fixed
in such a way that they fit the past, but in such a way that the greatest
benefit is produced in the future for the least advantaged members of
society. And although Rawls’s theory is not strictly aggregative, be-
cause it does not allow the few to be deprived to obtain a greater
balance of happiness for the many, it is not distributive either since it
contains no principles directly prescribing an allocation of benefits and
burdens to persons.”®®

I believe therefore that Hayek is right in recognizing a kindred spirit
in Rawls—at any rite in the Rawls of justice as rational co-operation.
Hayek writes that he has “no basic quarrel with an author who. . . ac-
knowledges that the task of selecting specific systems or distributions
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of desired things as just must be ‘abandoned as mistaken in prin-
ciple’ ....” He claims as “what I have been trying to argue” Rawls’s
statement that “the principles of justice define the crucial constraints
which institutions and joint activities must satisfy if persons engaging in
them are to have no complaints against them. If these constraints are
satisfied, the resulting distribution, whatever it is, may be accepted as
just (or at least not unjust).”®® ,

The reason why Hayek embraces Rawls is precisely their common
endorsement of Hume’s rejection of independent and external criteria
of justice. Where they differ is that Rawls sets tougher “constraints™
than does Hayek. But the difference parallels a change in Hume’s own
thinking. Hayek is close to the Hume of the Treatise, arguing in effect
that the important thing is that the rules should be fixed. In the
Enquiry, Hume is prepared to argue for some rules against others in
terms of their generally beneficial tendency, and his discussion of the
reasons for not imposing equality, with their emphasis on the advantage
to all of providing incentives, strongly foreshadows Rawls’s own
work.”° '

In order to make the parallel between Hume and Rawls quite clear,
we need to take account of the fact that Hume talks about rules of
justice and Rawls of principles of justice. We can restate their theories
so that each has a view of the principles of justice and the rules of jus-
tice. The principles of justice are the criteria on the basis of which
institutions are to be judged. Thus, for Rawls, one of the principles of
justice is that economic institutions should be arranged so that the posi-
tion of the worst-off representative man will be as good as possible.
For Hume, the principle of justice is that the outcome of whatever
institutions exist is to be mutually advantageous to the parties. (Obvi-
ously, this is fairly vague and is not inconsistent with Rawl’s formula-
tion). The rules of justice are, for Hume, the rules a society has for the
acquisition, inheritance and transfer of property. The details may
differ because at the margins different rules may equally satisfy the re-
quirement of the principle of justice that the working out of the rules
should be mutually advantageous. :

Rawls speaks of institutions that are designed to satisfy the princi-
ples of justice. These play an equivalent role to the rules of justice in
Hume. Rawls says that “to apply the notion of pure procedural justice
to distributive shares it is necessary to set up and administer impartially
a just system of institutions. ... Suppose that law and government act
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effectively to keep markets competitive, resources fully employed, pro-
perty and wealth (especially if private ownership of t.he means of
production is allowed) widely distributed by the appropr}ate f-or‘ms of
taxétion, or whatever, and to guarantee a reasonable social rm.mmum.
Assume also that there is fair equality of opportunity underwritten by
education for all;and that the other equal liberties are secured. Then it
would appear that the resulting distribution of inf:orpe aggll pattern of
expectations will tend to satisfy the difference ‘pnn01p1e. Needless
to say, this calls for a more active interventionist state than Humc_e (o.r
Hayek) envisages. But the underlying idea is the same: once insti-
tutions satisfying the principle of justice have been set. up nobody can
properly use the concept of justice to criticize the particular pattern of
distribution that arises. .
Hume and Rawls both maintain that their theories can explain actual
beliefs about justice. But they differ in precisely .what jchey offer to
explain. Hume claims that he can explain the rules (if nc.>t }n detail then
in broad outline) that determine property rights in s001e‘t1es whejre t.he
circumstances of justice obtain. His view about the principles of justice
is, I think, that most people would acknowledge them if pressed (that
is, they would say that the rules must conduce to mutual advantag.e) b.ut
do not normally reflect on them. Rawls, however, does_ not maintain
that existing institutions are just. Following the passage quf)ted aboye,
he says: “As these institutions presently exist they are r1c.1d1f3d with
grave injustices.””* What he does maintain is that th'e pr‘1‘n01111es of
justice coincide, at the most salient points anyway, with our con-
sidered judgements. Who are “we? Rawls does not say, but., if jcher.e
is anything in the analysis presented here, Rawls ought tf) c1a.1m, in his
Humean persona, that the principles of justice (or somgth@g like jthem)
will be found in societies where the circumstances of justice obtaJ.n but
not in others. Thus, we have no reason to expect settlers VY]:lO are in ‘the
process of killing the native population, slave owning families or whites
in South Africa to acknowledge the principles of justice, except among

themselves.

XT1

In laying out the Humean structure within Rawls’s theory of 'justibe
I deliberately played down the original position and the constraints on
knowledge that are built into it. I hope to have suggested that there is
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a self-contained conception of justice without it. The significance of
the veil of ignorance is not so much to ensure agreement as to rule out
bases of agreement that would take account of particular advantages
that people bring to the bargain. It therefore forms part of the theory
of justice as universal hypothetical assent.

. There is no need to say as much about this construction since it is
discussed explicitly by Rawls himself. Moreover, the great bulk of the
critical literature on Rawls analyses this aspect of the theory in a more
or less pure form. However, it is worth comparing the two theories.

The essence of the Humean theory is that the principles of justice
are constituted by agreement among approximately equal parties: the
principles of justice are the terms on which rational people would con-
sent to engage in co-operative activites. The essence of the Kantian
theory is that the principles of justice are constituted by a hypothetical
choice made by an individual under conditions that ensure that his
choice has universal validity: the principles of justice and the choices
made by a noumenal self, that is to say an individual stripped of all
pa;ticular attributes. ““My suggestion is that we think of the original
position as the point of view from which noumenal selves see the
world. ... Thus men exhibit their freedom, their independence from
the contingencies of nature and society, by acting in ways they would
acknowledge in the original position.””?

This dichotomy-—agreement versus hypothetical choice—explains
what has puzzled many of Rawls’s readers. Why does Rawls insist
that the principles of justice must be agreed on by all the members of a
society when the presentation of the choice problem in the original
position makes it plain that only one agent is required, since all the
people are interchangable? The answer becomes apparent when we see
that Rawls is running two distinct theories.

The circumstances of justice play a crucial role, as we have seen, in
the theory of justice as rational co-operation, since they provide ’for
agreement to be reached under conditions that do not permit some to
impose their “lawless will” (in Hume’s words) on the others and get
away with it. But the circumstances of justice seem to be irrelevant to
the theory of justice as universal hypothetical assent. If I am to choose
principles that I wish to see adopted generally, and do not know what
my own actual circumstances are, surely I do not need to know
whether the circumstances of justice obtain or not in my society, since
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I will in any case want to protect myself against potential oppression by
choosing appropriate principles. It is of course true that, if I knew the
world was a place where scarcity was unknown, I would not bother to
choose principles of justice since there would be no room for raising
distributive questions. But this is, as I pointed out above, an implica-
tion of justice as a distributive concept, and has no special connection
with the doctrine of the circumstances of justice in its Humean (neces-
sary condition) or Rawlsian (sufficient condition) form.

I may, of course, be less sanguine about the chances for the imple-
mentation of the principles of justice that I choose in a society where
the third of the circumstances of justice is violated. For in such a
society one motive for respecting the principles of justice—their func-
tion as “articles of peace” offering a promise of stability to all—is no
longer operative. The question then becomes: to what extent are the
appeals of a universalistic morality capable of motivating people to act
in ways that are strongly contrary to their interests?

It cannot be said that Rawls found the question in very prosperous
shape when he came to it. Kant said that the possibility of acting on
universal maxims that run contrary to our natural sentiments is a
metaphysical necessity but an empirical mystery. Bentham made it
even more mysterious by simply asserting simultaneously universalistic
utilitarianism and the doctrine that every man pursues his own happi-
ness. The foremost contemporary exponent of universalistic morality,
R. M. Hare, seems to take the view ‘that we can act on universalistic
premises if we decide to, which encapsulates the mystery in a
tautology.

Against this unpromising background, Rawls’s efforts command re-
spect. The key section is the penultimate one in the book (86) and to
some extent the preceding one (85). Itis, incidentally, an indication of
the difficulty of coming to terms with A Theory of Justice that such a
crucial part of the argument should come almost at the end of the book
when the reader is already exhausted. On the whole Rawls’s premoni-
tions, expressed in the Preface, of “a danger” that “without considera-
tion of the argument of the last part, the theory of justice will be
misunderstood”—and he here cites seven sections, including 85 and 86,
of special significance—have been borne out by the book’s reception.”

{ cannot hope here to take up Rawls’s subtle and ramified discussion
in any detail. The crucial point is that “we should not rely on the doc-
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trine of the pure conscientious act,” nor should we assume that the
desire to act justly is “a final desire like that to avoid pain, misery, or
apathy, or the desire to fulfill the inclusive interest.”” Given these
constraints, it is hardly surprising that Rawls’s answer is highly reminis-
cent (except for its higher moral tone) of Hume’s reply to the “sensible
knave.” Admittedly, Rawls invokes one motive that would have been
unintelligible to Hume, namely that “acting justly is something we want
to do as free and equal rational beings.””®  The other three are, how-

ever, quite Humean. First, there is the “psychological cost” of

practicing systematic deception, professing principles to which one
does not adhere. Second, there is the fact that over a wide range the
requirements of justice overlap with what our natural sentiments would
call for. “But in a well-ordered society these bonds extend rather
widely, and include ties to institutional forms....””” And thirdly,
“participating in the life of a well-ordered society is a great good. . . yet
to share fully in this life we must acknowledge the principles of its
regulative conception, and this means that we must affirm our senti-
ment of justice.””8

The trouble is that each of these three seems to work only in rela-
tion to justice as rational co-operation. Professing one thing and doing
another is uncomfortable if it has to be carried out among acquaint-
ances, but is much easier when it is a matter of the people in one coun-
try admitting that they really ought to do something about world
poverty but not doing anything. The confluence of justice and natural
sentiments works only when we restrict the scope of justice to a soci-
ety, and merely points up the strains imposed on the sense of justice by
universalistic requirements. The third point quite explicitly confines
itself to the level of a society.

Moreover, Rawls is agnostic about the strength of all these motives
even in the favorable setting of a society. “Whether or not it is for a
person’s good that he have a regulative sense of justice depends upon
what justice requires of him.””® Utilitarianism is too demanding: “a
rational person, in framing his plan, would hesitate to give precedence
to so stringent a principle.”®® But surely the theory of justice as uni-
versal hypothetical assent could quite plausibly give rise to demands
that would be as severe as those of the rival universalistic theory of
utilitarianism. The demands might well indeed be more in conflict
with selfrinterest. For example, worldwide redistribution to satisfy
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the difference principle would seem to leave less room for maneuver to
the rich countries than would redistribution to satisfy the utilitarian

criterion.

X

Justice as rational co-operation and justice as hypothetical universal
assent diverge as we leave the self-contained society of contemporaries
to which Rawls confines the application of his theory of justice. The
strains become manifest when we look at the problem of justice be-
tween contemporaries in different societies, justice between di'fferent
generations of members of the same society, and (cqmpoufldmg the
two) justice between different generations on a worldwide ba§1s. '

Rawls’s commitment to the theory of rational co-operation condi-
tions the way in which he tackles the first and second (he does not
consider the third) and explains an aspect of A Theory of Justice that
those who approach it as if it were a pure theory of universal hypothet-
ical assent are bound to find puzzling.

Rawls’s discussion of international relations is perfunctory and
occurs only as a by-product of his discussion of civil disobedience and
conscientious refusal, in other words in the context of a domestic issue.
Rawls suggests that we should ask what representatives of differeth
states would agree on behind a veil of ignorance and endorses, on their
behalf, the standard principles of traditional international law.®!

From the standpoint of justice as rational co-operation this is not
unreasonable. The circumstances of justice do not hold between states,
which are much too unequal in organized power to be covered by the
condition of approximate equality, as H. L. A. Hart emphasizes in his
analysis of the circumstances of justice in The Concept of Law. Jus.tlce
between unequals, from the standpoint of rational co-operation,
amounts only to those rules that are of mutual advantage to states, and
the standard usages of traditional international law (e.g. the rules about
treatment of foreign ambassadors) are precisely of this form. Some

redistribution can arise from the mutual advantage of the parties: an
example would be one country helping an ally because it wz.mts to keep
it strong or wants to ensure that it does not fall under the influence of
some other country. But redistribution not motivated in this way falls
outside justice as rational co-operation. :
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From the standpoint of justice as universal hypothetical assent, how-
ever, it would seem bizarre to set such limits to international redistri-
bution. The natural way to develop the theory is to ask what principles
for worldwide distribution someone would choose who did not know
what country he belonged to. And whatever in detail we may suppose
somebody would choose in such a situation, it seems vastly implausible
that any rational person would fail to call for very much more redistri-
bution from rich countries to poor ones than would be in accordance
with the mutual advantage of all states involved.®?

As far as relations between members of the same society at different
times are concerned, Rawls adopts the line that the people in the origi-
nal position are, and know that they are, contemporaries. This can
again be understood once we allow for Rawls’s commitment to the
theory of justice as rational co-operation, since there obviously cannot
be relations of mutual benefit between people who are not alive at the
same time. Those alive at a given time can benefit or harm their-succes-
sors but the relation is not mutual.

The problem then, of course, arises for Rawls how there can be any
relations of justice between generations. And the answer that he comes
up with is in essentials very similar to that of Hubin, even though (as we
saw above) Hubin sets himself up as being in opposition to Rawls. Both
of them introduce the notion that we have sentiments of attachment to
the interests of our immediate successors (perhaps to the extent of the
third generation) and claim to derive relations of justice from that.
Hubin, as we saw, claims (or should claim if his argument is to make
any sense) that the welfare of our descendants is a public good and we
should therefore be unjust in refusing to contribute our fair share to it.
Rawls’s argument is simpler. He says that, since the people in the origi-
nal position know that they care for their immediate successors’ inter-
ests, they will choose to have them respected, and what they choose in
the original position constitutes justice. I have criticized this part of
Rawls’s theory elsewhere,®® and I shall not repeat myself here. But it
is, I hope, fairly clear that laundering a sentiment through the original
position does not make it into a basis for asserting a relation of justice.

The larger point, however, is that for both Rawls and Hubin the limits

of caring are the limits of justice, so there is no injustice where there are
no sentiments; and it is presumably not unjust to lack sentiments of
concern for future generations.
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The approach from the direction of justice as universal hypothetical
assent is, as might be expected, entirely different. ' We would have the
person who is to choose the principles not know what generation he
belongs to. He will then have to try to do the best for himself, allowing
for the fact that if he comes early in history he will regret having
chosen principles that demand too much saving; but if he comes late in
history he will regret not having been rougher on resource depletion
and damage to the environment. And so on.

xmi

The preceding four sections of this paper have been devoted to the
question whether Rawls has somehow succeeded in incorporating the
doctrine of the circumstances of justice into a universalistic theory of
justice, as one might gather from the form of A Theory of Justice. The
answer is a negative one. The appearance is misleading, I have argued;
what Rawls really offers in 4 Theory of Justice is two incompatible
theories of justice. The incompatibility is muted in the book by
Rawls’s concentration on the case of justice between contemporaries in
a single society. It becomes clear when we move outside those con-
straints. :

Where does this leave justice between generations? The major effort
of this paper has been to refute Hume’s theory of the circumstances of
justice. If I am correct, there is no reason to accept that the circum-
stances of justice set out by Hume are a necessary condition for the
application of the concepts of justice or injustice to social arrange-
ments. [ regard the Humean doctrine as worthy of careful refutation
because it seems well on the way to becoming an unquestioned axiom.
Assuming that it has been cleared out of the way successfully, we can
allow that the circumstances of justice do not obtain between members
of different generations at the same time we deny that that eliminates
intergenerational justice or requires it to be dragged in through the
back door in the way that Hubin and Rawls attempt to do it.

Although the vogue for Hume’s doctrine of the circumstances of
justice stems from Rawls’s endorsement of it, I argued that Rawls can-
not in fact, consistently with the integrity of his theory, accept that
the Humean circumstances of justice are necessary conditions for jus-
tice. First, that would commit him to saying that a society of “natu-
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ral” utilitarians would not be unjust. Although one of his objections to
utilitarianism—that it is too difficult to gain compliance with its re-
quirements—would not have any weight in such a society, he also wants
to say that it is unjust for some people to make sacrifices purely on the
basis of a net overall gain, and that objection would presumably still
stand. Secondly, he would have to say that a society in which the
condition of approximate equality of power did not hold could not be
described as unjust, whatever its arrangements were. I take it that he
would not wish to accept that conclusion.

I therefore suggested that we should understand Rawls’s endorse-
ment of the doctrine of the circumstances of justice in a different way:
as the idea that the circumstances of justice are a sufficient condition
for the application of rules of justice. We could then take the rules of
justice that would be agreed upon where the circumstances of justice
do hold and apply them to societies where the circumstances of justice
do not hold, such as the society of “natural™ utilitarians or organized
unequals.

It might be asked whether we could not extend this line of analysis
to relations between countries or relations between generations. Might
we not ask what principles would be agreed on if countries were
approximately equal in power or if later generations had the same

_ability to help or harm later ones? The idea is not wholly crazy and

perh.aps even merits the description “suggestive.” But I am bound to
say it seems to me a very cumbersome way of getting at the basic moral
notion of “How would you like it if others behaved the way you’re
proposing to behave?” Surely if that is what we are after we can get
there more directly by moving to the universal hypothetical assent
theory of justice and avoid having to imagine what might be agreed on
in a wildly counterfactual world.

_ There is, I have argued, a seif-contained theory of justice as universal
hypothetical assent in A Theory of Justice, and, if we dump Hume’s
theory that the circumstances of justice are necessary conditions for the
application of justice, we are free to use it as a guide to justice between
generations. But at this point we have to ask: why should we equate
the product of universal hypothetical assent with justice?

We can, of course, also ask why we should equate with justice the
tfarms on which co-operation would be agreed to. That is a good ques-
tion, too. But I think the lines of an answer are tolerably clear. Rawls
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would say, as I understand him, that what is agreed to under fair condi-
tions is just. That is by no means a self-evident proposition, but it is
not beside the point. It should be noticed here that, although Hume
and Rawls would both agree that “what is agreed on in the circum-
stances of justice constitutes justice” they would diverge on the inter-
pretation of that slogan. Hume would take it to mean that outside the
circumstances of justice there is no need for justice, whereas Rawls (on
my understanding of his theory) would say that outside the circum-
stances of justice you don’t get justice. Ultimately, Hume founds jus-
tice on mutual advantage while Rawls founds it on fairness.

The trouble is that this rationale for the derivation of principles of
justice from -the original position applies only when the theory is
construed on the rational co-operation model. In the theory of justice
as universal hypothetical assent, the argument for the results of such
assent constituting justice has to come from the Kantian line of devel-
opment. The argument must be to the effect that there are ‘“‘con-
straints of right” that specify the range of the morally arbitrary contin-
gent facts about people’s attitudes, preferences, social positions, etc.,
that have to be excluded from any judgement of justice.

Having devoted the bulk of this long paper to the relatively ne-
glected Humean theory I can hardly at this stage launch into a full-
scale discussion of the Kantian one. I shall therefore simply say that it
seems, to me anyway, that the realm of the “morally arbitrary” that is
needed to make the Kantian argument go through is too wide. The
point is made succinctly in this criticism: “The prerequisites of justice
are that in an established society, men press and acknowledge claims,
evaluate and compare one another, feel resentment for injury, gratitude
for benefit, and compassion for the suffering of others. These activities
and emotions are the necessary underpinning for principles of justice
such as desert and need. Rawls’s isolated men, concerned only with
advancing their own interests, have no possible reason to estimate one

another’s deserts, and so no reason to adopt a desért-based conception
of justice; the same is true of the criterion of need. This explains why
Rawls’s principles necessarily diverge from ordinary ideas of justice and
why he is drawn inexorably toward utilitarianism. For utilitarianism,
which has no direct concern with the relative levels of well-being
enjoyed by different individuals, is par excellence the moral theory of
an impartial spectator placed outside society (having no claims or
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f:motional responses of his own) and Rawls, by the use of the veil of
ignorance and his other assumptions, effectively puts his hypothetical
choosers into the position of impartial spectators.”8*

X1V

There is a form of paper in which, after everybody else’s theories
have been knocked down, the author’s own theory comes in at the end
on a white charger and saves the day. The present paper is not con-
structed on that plan. The difficulties in both of Rawls’s theories seem
to me to be real, but I do not have any fully worked out alternative to
offer. :

However, to avoid ending on an entirely negative note, let me say
two things. First, it seems to me undeniable that a lot of what is
counted as justice (everywhere that we have records of) fits somehow
into the general framework of justice as rational co-operation. Any
theory that tries to deny that is, in my opinion, doomed from the start.

“Second, justice as rational co-operation cannot be the whole of
justice for the simple reason that it cannot itself define a just starting
point from which rational co-operation takes place. If Crusoe owns
(controls access to) the banana trees and Friday owns (controls access
to) the coconut trees, justice as rational co-operation can talk about
fair exchange between Crusoe’s bananas and Friday’s coconuts. Or if
Crusoe owns (controls access to) all-the trees and Friday climbs them to
get the fruit, justice as rational co-operation can talk about a fair return
for Friday’s labor. But justice as rational co-operation is silent when we
ask whether it is just that the initial possessions should be what they
are.

We could, of course, say that the only form of justice is indeed
justice as rational co-operation and that justice therefore comes into
operation only when initial holdings (e.g. control over natural re-
sourses) are defined. But this would be strange, to say the least. The
question how the initial holdings should be allocated is a central distri-
butive question. The way it is settled (e.g. which country gains control
of a massive oil-field by annexing the territory of the weak state under
whose land the oil ficld lies) may be far more significant than the way
in which gains from co-operation are divided. Surely the key words for
assessing distributions—just and fair—must have a role to play here.
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I believe that the positions from which people enter into co-opera-
tive arrangements can be subjected to appraisal in terms of justice, and
I want to suggest that the relevant concept of justice is justice as equal
opportunity. It seems to me that the concept of equality of oppor-
tunity is one that is clearly not derivable from that of justice as rational
co-operation, since it comes in prior to the stage at which co-operation
takes place. Yet its appeal as an independent criterion of justice seems
undeniable. T

Evidence for the power of its appeal is provided by Rawls’s acknowl-
edging it in a way that does not fit in with the rest of his theory.
Rawls, as is well known, divides the second principle of justice into two
parts and gives the first part, which specifies equal opportunity, lexical
priority over the second part, which is the difference principle. Yet in
terms of Rawls’s own theory, equal opportunity should be a rule of jus-
tice, along with income tax and other palliative arrangements, forming
part of the complex of institutions that together produce results in
accordance with the difference principle. That he pulls it out and gives
it a special place is, I think, most reasonably explained as an illustration
of the way in which Rawls’s instincts are at times better than his
theory.

I want to be the first to admit that the concept of equal opportunity
is replete with difficulties. Equality of opportunity at one point in
time is equal opportunity to become unequal at a later point, but that
inequality may itself constitute an unequal opportunity. And so on.
Nevertheless, it seems to me that, like all other concepts of political
morality, it has clear cases (especially negatively—we can easily enough
identify some cases in which it is violated) as well as ones that cause
trouble.

In the case of justice between generations, equality of opportunity
has to be taken in sufficiently broad terms. What justice requires, 1
suggest, is that the overall range of opportunities open to successor
generations should not be narrowed. If some openings are closed off by
depletion or other irreversible damage to the environment, others
should be created (if necessary at the cost of some sacrifice) to make

up.

This conception of intergeneration justice has several attractive fea-
tures. First, it is a global extension of a principle that families with
possessions to pass on have traditionally espoused: ‘“Keep the capital
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intact!” Second, it underwrites the asymmetry that many people
(including myself) feel between making successors better off, which is a
nice thing to do but not required by justice, and not making them
worse off, which is required by justice. And third, it does not make the
demands of justice to our successors depend on our knowing their
tastes—still less on our approving of them.?3
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