FEDERALISM AND THE OLD AND NEW LIBERALISMS
By Jacos T. LEvy

The name of federalism has been given to an association of govern-
ments which preserved their mutual independence, and were kept
together merely by external political links. This institution is espe-
cially pernicious. On the one hand federal states claim over the indi-
viduals or portions of their territory a jurisdiction which they should
not have; while on the other hand they pretend to maintain, in rela-
tion to municipal power, an independence which should not exist.
Thus federalism is compatible both with internal despotism and exter-
nal anarchy. —Benjamin Constant!

I. FEDERALISM, LIBERALISM, AND FREEDOM

I have previously argued that liberalism has historically contained
and will continue to contain both rationalist and pluralist strands, the
former emphasizing the potential threat to freedom posed by intermedi-
ate institutions and communities, and the latter stressing the freedom
from the central state guaranteed by such institutions and communi-
ties. I have also argued that the difference between these two strands
crosscuts rather than tracks the difference between welfare liberalism
and classical or market liberalism.? Indeed, welfare liberalism and clas-
sical liberalism —the “new” and “old” liberalisms of this volume’s title—
face the rationalist-pluralist trade-off in fundamentally the same ways
and for the same reasons, sharing a commitment both to freedom from
the dictates of the central state and to freedom from local despotisms;
and in this both liberalisms differ from other ideologies and philosoph-
ical systems. Neither conservatism nor socialism nor democratic theory
confronts this tension in that same way; each can more easily plump
for the central or the local simpliciter. I have suggested that this helps
us to see the commonalities and continuities between classical liberal-
ism and welfare liberalism, to see them as belonging to a common
intellectual genus, notwithstanding the partisans of each who occasion-
ally try to read the other out of the liberal tradition.

1 Benjamin Constant, “On Municipal Power, Local Authorities, and a New Kind of Fed-
eralism,” in Principles of Politics Applicable to All Representative Governments, in Constant,
Political Writings, ed. and trans. Biancamaria Fontana (Cambridge: Cambridge University
Press, 1988), 253-54.

2 Jacob T. Levy, “Liberalism’s Divide After Socialism, and Before,” Social Philosophy and
Policy 20, no. 1 (2003): 278-97.
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Insofar as the trade-off between federalism and central-state govern-
ment is a particular case of the pluralist-rationalist trade-off, it follows, of
course, that questions about federalism and centralism will also fail to
track questions about classical liberalism and welfare liberalism. One
purpose of this essay is to make that claim more concrete.

Another is to test the claim against what many classical liberals would
take to be a hard case: the history of federalism in the United States. The
shift from classical to welfare liberalism as a public philosophy in the
United States—indeed, the shift from one to the other as the generally
understood meaning of the word “liberalism” —was more or less contem-
poraneous with an increasing centralization of power in the American
federal system. I mean to suggest that these trends have less to do with
each other than it appears at first blush, less than many have assumed.
The relationship between federalism and the classical liberal understand-
ing of freedom in eighteenth- and nineteenth-century American liberal
and constitutional thought was one of general institutional approxima-
tion, not one in which federalism was constitutive of freedom. The cen-
tralization of power in the American constitutional system is not one
unified development. It began, not as an aspect of the development of
welfare liberalism, but as an aspect of a general trend in the United States
and elsewhere against liberal constitutionalism generally. Later in the
twentieth century, the authority of the states was further restricted, but
primarily in ways that do not divide welfare and classical liberals.

II. FEDERALISM AND THE FOUNDING

Federalism is the accidental innovation of the American constitutional
system. Other novel aspects of that system were intentionally developed
and intensively discussed and theorized: these include a distinctive sort
of separation of powers in which the executive and legislature were each,
separately, dependent on the same electorate; written constitutions (at the
state and then federal levels) adopted by special conventions summoned
for that purpose, rather than by legislatures; and bicameralism without a
separation into estates. One arguably novel aspect of the system as it
eventually developed, the permanent party system, was theoretically
rejected and developed more or less in spite of the intentions of the framers.3

Federalism was neither intentionally chosen nor rejected. Confedera-
tion of one sort or another was widely understood as necessary and
inevitable. Thirteen independent polities could not have won the Revo-
lutionary War, but their abolition and consolidation into a single polity

5 Each political party was itself a deliberate creation, of course, but each party’s creators
initially understood themselves as creating a temporary institution in response to the devel-
opment of the other. No one set out to create a system of a plurality of permanent parties
contesting elections.



308 JACOB T. LEVY

was unthinkable. And use was made of the (thin) available resources in
political theory concerning confederated republics, notably the brief dis-
cussion of them in The Spirit of the Laws, the great work of the French
political theorist Montesquieu (1689-1755).# For the most part, however,
the federal system evolved as the unintended result of a series of com-
promises and power struggles, both among the states and between the
states and the center® These compromises and contests began in the
Constitutional Convention held in Philadelphia in 1787, with the so-called
Great Compromise creating one legislative house representing the people
and one representing the states on the basis of equality. The U.S. Consti-
tution, as written, included some elements of James Madison’s initial
proposal, the so-called Virginia Plan, but not one element that he consid-
ered crucial for the system’s success: a congressional veto over state leg-
islation. The question of whether states could judge federal legislation
unconstitutional and nullify it or interpose themselves between federal
authority and the citizenry was to arise within a few years of ratification
and was finally to be decided only by force of arms decades later in the
Civil War.

It is only in retrospect that we have developed theories about federal-
ism as a complete, complex system. (I will consider these theories in the
next section.) All of this is perhaps unsurprising when we remember that
it was not yet clear, and would not be clear until after the Civil War, that
the United States was effectively a single state with internal administra-
tive divisions. At the time of the American founding, the Holy Roman
Empire (962-1806 c.E.) was the only apparent example in the world of a
large confederation, and it was only a state in complicated and attenuated
ways, being made up of (as we would say today) sovereign armed states
with international personalities of their own. Europe itself had been imag-
ined as a federation or confederation by eighteenth-century philosophers,
which meant only that the nascent international legal order and shared
community of morals and commerce might be strengthened so as to
eliminate interstate war; it did not mean a dissolution of the states.® This
suggests that the bare concept of federation did not mean to eighteenth-
century minds what it means to ours, namely, one internationally-sovereign
state that happened to have a distinctive kind of purely domestic consti-
tutional organization. Instead, “federation” (or “confederation”) could
denote a range of systems that blurred the domestic-international distinc-

4 See Montesquieu, The Spirit of the Laws (1748), ed. and trans. Anne Cohler et al. (Cam-
bridge: Cambridge University Press, 1989), part II, book 9, chaps. 1-3, pp. 131-33.

5 For the history of these struggles, see Forrest McDonald, States” Rights and the Union:
Imperium in Imperio, 1776-1876 (Lawrence: University Press of Kansas, 2000).

¢ This idea dates back to Abbé Saint-Pierre, A Project for Settling an Everlasting Peace in
Europe (London: J. Watts, 1714). The theme was later taken up by Jean-Jacques Rousseau in
commentaries on Saint-Pierre in the 1750s, and then most famously by the German philos-
opher Immanuel Kant; see Kant, “Perpetual Peace: A Philosophical Sketch” (1795), in Kant,
Political Writings, ed. H. S. Reiss (Cambridge: Cambridge University Press, 1991), 93-130.
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tion. Moreover, while there is endless dispute over how the founding
generation of Americans viewed the relationship among the colonies-cum-
states, and about the relative priority (in time and in importance) of the
thirteen polities and of the union, it seems clear that the relationship was
at least to some degree an international one, and the founding to at least
some degree a treaty-and-alliance-like development.” The fears about inter-
state war expressed throughout the 1780s and prominently in The Feder-
alist were not, or were not simply, hyperbole.

Thus, for example, the idea of competitive federalism, of federalism
enhancing freedom because it introduces exit-based competitive pres-
sures on each state to liberalize its laws, long post-dates the founding. In
a 1791 essay against the consolidation of the states into a single govern-
ment, Madison focused all his attention on the possibility that consolida-
tion would dangerously increase executive power, and none at all on any
competition between the states.® The mechanisms by which the founding
generation imagined that federalism might enhance liberty were much
blunter. The states would check the center, the states would check each
other, and the center would check the states in ways that relied on a
general balancing of power (with the possibility of armed force lurking
in the background), not on any smoothly or automatically operating
incentives.

The first such mechanism, by which states would check the center—as
laid out in Federalist Nos. 25, 45, and 46—relied on the greater loyalty
that citizens would tend to feel to their states than to the federal center.
This would tend to check any move to despotism by the center, in
extremis through armed resistance. “Publius” (meaning Alexander Ham-
ilton for Federalist No. 25, James Madison for No. 45 and No. 46) main-
tained that a standing army at the center would be less dangerous to
republican liberty than the alternative, standing armies in the several
states, because “in any contest between the foederal [sic] head and one
of its members, the people will be most apt to unite with their local
government”:

[TThe liberty of the people would be less safe in this state of things
[with the states maintaining standing armies], than in that which left
the national forces in the hands of the national government. As far as
an army be considered a dangerous weapon of power, it had better
be in those hands, of which the people are most likely to be jealous,
than in those of whom they are least likely to be jealous. For it is a
truth which the experience of all ages has attested, that the people are

7 See David C. Hendrickson, Peace Pact: The Lost World of the American Founding (Law-
rence: University Press of Kansas, 2003).

8 The Papers of James Madison, ed. William T. Hutchinson et al. (Charlottesville: University
of Virginia Press, 1962), vol. 14, pp. 137-39.
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always in the most danger, when the means of injuring their rights are in
the possession of those of whom they entertain the least suspicion.’

The reasons for this suspicion and jealousy, this natural likelihood that
the “first and most natural attachment of the people will be to the gov-
ernments of their respective States,” are so plentiful as to place the pre-
diction “beyond doubt.” People are more likely to have neighbors, friends,
and family in state than in federal offices or employment. They are more
likely to have reasonable hopes of such offices or employment them-
selves. State governments will attend to immediately-felt local needs,
whereas the federal government’s primary business will seem far-off and
relatively unimportant. State politics will simply be more familiar and
comprehensible. For these reasons, “the popular bias may well be expected
most strongly to incline” toward the states.!”

This inclination, this salutary suspicion and jealousy, will tend to pre-
vent the buildup of any armed forces that exceed the federation’s genuine
needs for external defense. Such a buildup cannot take place all at once,
and the people and the states (electing the House and the Senate, respec-
tively) would certainly interrupt the process before it could be completed.
Even if the buildup did take place, however, the greater attachment of the
people to their states than to the federal center would allow the states to
defend themselves successfully:

Let a regular army, fully equal to the resources of the country, be
formed; and let it be entirely at the devotion of the federal govern-
ment; still it would not be going too far to say, that the State gov-
ernments, with the people on their side, would be able to repel the
danger. . . . Besides the advantage of being armed, which the Amer-
icans possess over the people of almost every other nation, the exis-
tence of subordinate governments, to which the people are attached,
and by which the militia officers are appointed, forms a barrier against
the enterprises of ambition, more insurmountable than any which a
simple government of any form can admit of."

Madison emphasized elsewhere that the constitutional system itself
would not mechanically protect liberty, and that its protection depended
on the willingness of the people to act:

In bestowing the eulogies due to the partitions and internal checks of
power, it ought not the less to be remembered, that they are neither

9 Federalist No. 25, in James Madison, Alexander Hamilton, and John Jay (collectively as
Publius), The Federalist, with the letters of Brutus, ed. Terence Ball (Cambridge: Cambridge
University Press, 2003), 116; emphasis added. The Federalist was originally published in 1788.

10 Federalist No. 46, 229.
1 1bid., 231.
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the sole nor the chief palladium of constitutional liberty. The people,
who are the authors of this blessing, must also be its guardians. Their
eyes must ever be ready to mark, their voice to pronounce, and their
arm to repel or repair, aggressions on the authority of their consti-
tutions. . . .12

Although Madison in the late 1780s did not expect or hope that this
combination of state and popular resistance to the center would often be
needed, a decade later he coauthored the Virginia Resolution, leading the
Virginia legislature to declare the censorship rules of the 1798 federal
Alien and Sedition Acts unconstitutional, aiming to rally popular opinion
and the other states against the restrictions.

In addition to the states” checking the center through popularly sup-
ported resistance, Madison noted a second mechanism whereby the com-
pound federal system could protect freedom: “in a confederal system, if
one of its members happens to stray into pernicious measures, it will be
reclaimed by the frowns and the good examples of the others, before the
evil example will have infected the others.” He repeated this idea on
occasion from The Federalist through the end of his career, with regular
attribution of it to Montesquieu, who wrote: “If a sedition occurs in one
of the members of the confederation, the others can pacify it. If some
abuses are introduced somewhere, they are corrected by the healthy
parts.” 13

Notice that, here, it is not the federal government whose frowns and
good examples would correct the domestic evils of any one state. But
neither Montesquieu nor Madison offered any intra-constitutional mech-
anism by which the states might affect each other’s internal conduct. The
idea seems to have been that, in certain extreme cases such as one state’s
falling to a would-be monarch or military despot, the other states could
be relied on to respond extra-constitutionally, militarily if need be.

Montesquieu also held that “the federal government should be com-
posed of states of the same nature, above all of republican states,” not of
a mixture of republics and monarchies as in the Holy Roman Empire.'*

12 James Madison, “Government of the United States,” February 4, 1792, in Letters and
Other Writings of James Madison, vol. 1 (Philadelphia: Lippincott, 1865), 473-74. Note both
“arm to repel or repair,” suggesting the possibility of resistance, and “their constitutions,”
plural, suggesting that the state constitutions are proper objects of protection.

13 Montesquieu, The Spirit of the Laws, 119.1, p. 132.

14 bid., 11.9.2, p. 132. The American founding generation generally misinterpreted
Montesquieu’s view of federal republics. They took him to be straightforwardly an advocate
of that form of government. In fact, while he thought it a better form of republicanism than
a republic in a large unitary state, Montesquieu was not fundamentally a partisan of repub-
licanism, not even of confederal republicanism. The English commercial constitutional mon-
archy, not the Dutch commercial or the Swiss agrarian confederal republics, excited his
greatest admiration. I discuss Montesquieu’s critique of republicanism as anachronistic in
my essay “Beyond Publius: Montesquieu, Liberal Republicanism, and the Small-Republic
Thesis,” History of Political Thought 27, no. 1 (2006): 50-90.
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And the Constitution was to “guarantee” this, in its only clause commit-
ting the federal government to the defense of freedom within the states in
any general way. The so-called republican guarantee clause'® completes
our survey of federalism and freedom, by introducing a third mechanism,
a federal check on states. The great expounder of the Constitution and
nineteenth-century Supreme Court Justice Joseph Story explained the
republican guarantee clause as follows:

Without a guaranty, the assistance to be derived from the national
government in repelling domestic dangers, which might threaten the
existence of state constitutions, could not be demanded, as a right,
from the national government. Usurpation might raise its standard,
and trample upon the liberties of the people, while the national gov-
ernment could legally do nothing more, than behold the encroach-
ments with indignation and regret. A successful faction might erect a
tyranny on the ruins of order and law; while no succour could be
constitutionally afforded by the Union to the friends and supporters
of the government.'®

This is a sharp reminder of how different the constitutional order seemed
in the decades before the Civil War. Note the astonishing thought that,
without the clause, the national government would be legally powerless
to intervene even though a state faced usurpation, tyranny, the trampling
of liberties, and the ruin of law and order! And the debates in the Con-
stitutional Convention reflected the same assumption. Of all the delegates
recorded as discussing the clause, only John Rutledge of South Carolina
expressed the idea that “Congress had the authority if they had the means
to co-operate with any State in subduing a rebellion. It was & would be
in the nature of the thing.” No one supported Rutledge in thinking the
clause superfluous. Five other delegates all championed the clause as
necessary to authorize such action:

At this rate an enterprising Citizen might erect the standard of Mon-
archy in a particular State, might gather together partizans from all
quarters, might extend his views from State to State, and threaten to
establish a tyranny over the whole and the General Government be
compelled to remain an inactive witness to its own destruction.!”

15 U.S. Constitution, Article IV, Section 4: “The United States shall guarantee to every
State in this Union a Republican Form of Government, and shall protect each of them
against Invasion; and on Application of the Legislature, or of the Executive (when the
Legislature cannot be convened) against domestic Violence.”

16 Joseph Story, Commentaries on the U.S. Constitution (Cambridge: Brown, Shattuck, and
Co., 1833), vol. 3, chap. 41, sec. 1808.

17 James Madison, Notes of Debates: In the Federal Convention of 1787 (Columbus: Ohio State
University Press, 1984), Wednesday, July 18, 1787, p. 281.
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Conspicuously absent from that picture, to a contemporary eye, are the
federal courts. The would-be monarch might induce his state legislature
to grant him a title of nobility, which could in principle authorize federal
court review even under the unamended Constitution. (So would a state’s
suspension of habeas corpus.)'® However, no one seems to have thought
that the federal courts could act as the primary federal guarantors of
freedom as such within the several states. The “General Government’s”
action would be congressional and presidential. Beyond the kinds of
extreme abuses that would fall under the guarantee clause, Madison
noted that the federal government was relatively powerless to protect
freedom within the states:

If the act of a particular state ... be generally popular in that State,
and should not too grossly violate the oaths of the State officers [then
the] opposition of the Foederal [sic] Government, or the interposition
of Foederal officers, would but inflame the zeal of all parties on the
side of the State, and the evil could not be prevented or repaired, if
at all, without the employment of means which must always be
resorted to with reluctance and difficulty.'?

Thus, the ways that the founding generation conceived of federalism as
enhancing liberty were not, or not simply, those that became familiar to
later generations, who thought about federalism as a single, complex but
unified, purely domestic constitutional order. The states could protect
liberty against the center by commanding sufficient loyalty to call forth
resistance —if necessary, armed resistance—even against the center’s pro-
fessional army. The states could monitor each other’s internal actions,
disapproving them with “frowns.” The center could protect freedom within
the states by removing whole domains of legislative authority from the
latter, and by enforcing republicanism if necessary, but not with a general
federal supervision over state laws (as Madison wanted) nor by detailed
federal court review of state laws. (For many decades after the founding,
most judicial review of the era was intrastate—state courts reviewing
state legislation.)

To this must be added the Federalist No. 10 analysis of factions in the
extended republic: individual states might endanger local minorities by
coming under the sway of a passionate and interested local majority
faction, but such factions would be difficult to assemble in the extended
republic. It is curious, however, to note the mismatch between this argu-
ment and the actual institutional design at hand. Federalist No. 10 is an
argument in favor of large republics, not federal ones. It offers no reason

8 The bans on states granting titles of nobility or suspending habeas corpus are both
found in Article I, Section 10.
19 Federalist No. 46, 231.
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to ever prefer state over federal jurisdiction. A federal government of a
few enumerated powers sitting atop thirteen state governments of gen-
eral jurisdiction does not seem like the proper remedy for the ills diag-
nosed in Federalist No. 10. The specific denial to the states of a few of the
powers most easily abused by local majorities—the power to print paper
money or to abridge contracts?® —improves the match between analysis
and institutions a bit, but not overwhelmingly. The argument about fac-
tion pushes in the direction of a unitary extended republic in order to
protect the liberty of local minorities. It is not an argument about feder-
alism and freedom at all.

In short, the constitutional federal order, even combined with the polit-
ical thought about federalism in the founding generation and the imme-
diately following decades, does not amount to a streamlined system
seamlessly operating to protect or promote individual liberty. Neither
competitive federalism automatically checking the states through a market-
like mechanism, nor a legal order allowing federal courts to guard indi-
vidual liberty against the states and to monitor the enumeration of federal
powers, is much in evidence. What we find instead is a number of pow-
erful governments given more or less blunt tools with which to affect one
another, with some reason for hope that they will generally do so in
directions favorable to liberty because the people in some broad sense are
likely to want liberty. There is no equation of the safeguarding of freedom
with state authority, federal authority, judicial authority, or the balance of
these attained by the federal order as a whole.

To some degree, this is true of all good political theory about institu-
tional design; it shows an understanding that institutions at best approx-
imate justice, and it does not conflate generally good procedures with
morally desirable particular outcomes. The American founders, however,
treated at least some questions of institutional design as more nearly iden-
tical with questions of justice. Federalism might have been a good idea all
things considered, but (for example) the separation of powers was an abso-
lute moral necessity. Also indispensable was an independent judiciary that
had the sole authority to issue criminal convictions because habeas corpus
was guaranteed against the executive, and because bills of attainder (and
ex post facto laws, of which bills of attainder are a subset) were prohibited
to the legislature. The political thought of the founding era is filled with
references to the separation of powers as being at least partly constitutive
of liberty, quite unlike the way that federalism was discussed.

III. FEDERALISM IN PRACTICE

The absence of any systematic theory of federalism’s contribution to
freedom in the early decades of American constitutionalism might be

20 U.S. Constitution, Article I, Section 10.
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taken to be a matter of blindness to what was close at hand. Perhaps
American federalism in practice did create a system that worked consis-
tently and necessarily for the promotion and protection of freedom. We
should pause to consider contemporary accounts of liberalism and fed-
eralism to see whether they are sound and whether they describe feder-
alism as it came to exist in the United States over the eighteenth and
nineteenth centuries; this will affect how we view the departures from
that system in the twentieth century.

The most fully worked-out theory of federalism’s benefits for free-
dom is the theory of competitive federalism, summarized by James M.
Buchanan?! and refined, developed, and tested by public choice econ-
omists and scholars in the neo-institutionalist school of political science.?

In general, competitive federalism as an ideal fits poorly with federal-
ism as it actually exists in the world, however?* Federalism generates
competition insofar as exit from provinces (or states, in the U.S. case) is
feasible, and insofar as there is a suitable range of other provinces to enter
into so that one’s preferred policy option is available. In order to generate
competitive pressure on the provinces to reform, moreover, there must be
some connection between the exit of those dissatisfied by existing policies
and the incentives faced by public officials. Finally, in order for compe-
tition to generally increase freedom, those whose (potential) mobility affects
officials” incentives must act on the basis of preferences for freedom.

These conditions are fairly well met for businesses that are major local
sources of employment or tax revenue, but that are nonetheless fairly
mobile across jurisdictional boundaries and are interested in moving pri-
marily to avoid high taxes or onerous regulations. Nevertheless, for nat-
ural persons and for policy domains besides taxation and business
regulation, these conditions are typically met badly if at all.

Consider the following facts: The states or provinces that make up
federations tend to be very large. The average population size in states or
provinces of major modern democratic federations—the United States,
Canada, Germany, Spain, Australia, and so on—is in the mid-single-digits
of millions. The number of provinces in a federation is typically in the

21 James M. Buchanan, “Federalism and Individual Sovereignty,” in Federalism, Liberty,
and the Law: The Collected Works of James M. Buchanan, vol. 18 (Indianapolis: Liberty Fund,
2001).

22 Barry Weingast, “The Economic Role of Political Institutions: Market-Preserving Fed-
eralism and Economic Development,” Journal of Law, Economics, and Organization 11 (1995):
1-31; Yingyi Qian and Barry Weingast, “Federalism as a Commitment to Preserve Market
Incentives,” Journal of Economic Perspectives 11, no. 4 (1997): 83-92. See also the discussion in
Jenna Bednar, William Eskridge, and John Ferejohn, “A Political Theory of Federalism,” in
Constitutional Culture and Democratic Rule, ed. John Ferejohn, Jack N. Rakove, and Jonathan
Riley (New York: Cambridge University Press, 2001); and see also Albert Breton, “Towards
a Theory of Competitive Federalism,” European Journal of Political Economy 3 (1987): 263-329;
and Albert Breton, Competitive Government (Cambridge: Cambridge University Press, 1996).

2 The discussion in the following paragraphs is developed more fully in my essay “Fed-
eralism, Liberalism, and the Separation of Loyalties” (in submission).
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low-to-mid double digits. This simultaneously makes exit from provinces
costly —much costlier than moving across the street or to a neighboring
city—and restricts the number of provinces that are providing policy
packages. Insofar as persons and businesses are would-be policy consum-
ers, they face an oligopoly of policy providers; or, conversely, insofar as
residents and tax bases are the goods that states/provinces try to pur-
chase with their policies, the provinces are oligopsonistic buyers. “Entry”
into the policy-provision market by new provinces is typically constitu-
tionally difficult or impossible. And provinces offer their laws and policies
as a package, almost all of the time, meaning that even policy-consumers
with realistic possibilities of exit can probably only choose on the basis of
one or two policy topics, immunizing the rest from competitive pressures.
The combination of a fixed and small number of providers and high costs
of exit makes it very difficult to get significant competitive pressure out
of a federal system.

Furthermore, provinces in really-existing federalism are very often tightly
linked with an ethnic, cultural, or language group. This imposes substan-
tial costs on those who would exit the province; there may be no other
place they can go where their language is the local language or where
they feel identified with the local culture. To put it another way, the
ethnocultural aspects of the policy package offered by provinces are often
weighted very heavily, so heavily as to greatly reduce any competitive
pressures on the provinces with respect to any other policy domains.
Indeed, Buchanan notes that “federalized structures allow for some par-
tial mapping of politics with tribal identities. At the very least, federalized
structures reduce the extent to which tribal identities must be grossly
transcended.” 2* Buchanan takes this to be a virtue, because it reduces the
taxing demands on our extended moral sympathies imposed by the Hay-
ekian “great society” or extended order. Nonetheless, just to the extent
that this is true, exit is weakened as a general feature of federalism, and
the competitive federalism that Buchanan is generally concerned to defend
is ineffective. Moreover, just to the extent that this is true, the local polities
run the risk of becoming oppressively homogenous—of being dominated
by an unjust majority faction, as Madison feared.

The federalism of the American Constitution and early republic did not
approximate the ideal federalist order imagined by competitive-federalism
theory. It did not even approximate it as well as contemporary American
federalism does. Transportation costs and times have fallen tremen-
dously; both persons and businesses or capital can exit states much more
easily today than they could two hundred years ago. The loyalty to states,
their approximation of “tribal identities,” has dwindled to almost nothing
in most parts of the United States. There are regional or sectional loyalties,
but these do not impede exit and competition in the same way; and

24 Buchanan, “Federalism and Individual Sovereignty,” 85.
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loyalty to the nation-state as a primary identity is much more powerful
than those regional ties, much more powerful than could have been imag-
ined in the eighteenth century. During the founding era, references to exit
from one state to another (as opposed to exit from one state to the fron-
tier) as an important constitutional fact were almost nonexistent.?

Much closer to the views of the founders are understandings of feder-
alism that depend on political rather than market-like mechanisms. One
understanding rests on the thought that more-local governments are eas-
ier for the electorate to control effectively, and less prone to the agency
problems that allow public officials to pursue their own ambitions and
agendas unchecked. If the electorate tends to wish to preserve liberty —as
always, a premise that American political thought is somewhat ambiva-
lent about—and if the states are more directly responsive to the elector-
ate’s wishes, then the prerogatives of the states in a compound system
will tend to protect liberty. This idea, which centers on democratic voice
rather than on individual exit, does not require radical versions of states’
rights, much less opposition to the existence of any center at all. It can
accompany recognition that certain goods (e.g., continental defense) must
be or are better provided by a federal union. The idea is reflexively
skeptical of the center in the compound system, however, and tends to
insist on narrow understandings of central authority. This account, unlike
competitive federalism, bears a recognizable relationship to the political
thought of the founding era and the following two generations.

Two related and crucial sets of antebellum disputes about federalism
did involve exit, of course: the treatment of fugitive slaves —the subject of
the 1850 Fugitive Slave Act—and the treatment of slaves who accompa-
nied their masters into free territory, the subject of the 1857 case Dred Scott
v. Sandford.?® Until the 1850s, the existence of a plurality of jurisdictions,
some of them without legal slavery, did informally contribute to freedom
via exit. They did not do so in a way that much resembles the standard
image of competitive federalism. Free states typically did not understand
themselves to benefit from an influx of free blacks and, indeed, took steps

2> A few authors have suggested otherwise: Competitive federalism as a theory is attrib-
uted to the Antifederalists by Norman Barry, “Constitutionalism, Federalism, and the Euro-
pean Union,” Economic Affairs 24, no. 1 (2004): 11-16; to the Federalist founders by Michael
Greve, Real Federalism: Why It Matters, How It Can Happen (Washington, DC: American
Enterprise Institute, 1999), and Buchanan, “Federalism and Individual Sovereignty”; and to
the pre-New Deal “original constitution” by John O. McGinnis, “Presidential Review as
Constitutional Restoration,” Duke Law Journal 51 (2001): 901-61. Compare Alex Tabarrok: “In
many ways, the competitive federalism vision is the closest to that of the Founders—
because it treats federalism as a way of sustaining liberty just as are the other checks and
balances in the U.S. system.” Alex Tabarrok, “Arguments for Federalism,” Lecture at the
Hastings Law School, University of California, San Francisco, September 20, 2001, http://
www.independent.org/issues/article.asp?id=485. I take this to be received wisdom of a sort
among contemporary libertarians, and I mean to challenge its accuracy, however much I
sympathize with the normative upshot.

26 Dred Scott v. Sandford, 60 U.S. 393 (1857).
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to prevent this. Nonetheless, the escape of slaves from slavery was a cost
to slaveholders and slave states, and they successfully sought to end the
jurisdictional competition. It seems to me that federalism’s facilitation of
exit from slavery was very far from being seen as a particular case of a
general feature of federalism. It was anomalous, and was defended by
abolitionists but not by moderate northerners, even though the latter
were both critical of slavery and, as Whigs and heirs of Whigs, generally
supportive of states’ rights.

This brings us, at last, to the central difficulties with any claim that the
federalism of the early American republic operated in practice to advance
liberal freedom in anything other than a rough and ready way. These
difficulties are evident in the increasing convergence, over the course of
the first half of the nineteenth century, between the cause of states” author-
ity and the cause of slavery; the inescapable fact that slavery was finally
eradicated only by a tremendous increase in the effective capacity and the
constitutional authority of the central government, leaving the federal
system transformed; and the postwar struggle between southern state
governments determined to recreate racial tyranny, and a central govern-
ment that, consistently for a little while and intermittently thereafter, tried
to stop them. The antebellum constitutional order cannot be defended on
liberal grounds in any detailed way; and the postbellum Constitution was
superior precisely insofar as it shifted authority to Washington, D.C. That
Reconstruction ultimately failed and was replaced with Jim Crow does
not alter this conclusion, as this failure was understood as a partial res-
toration of the status quo ante in the federal system.

Federalism can either directly impede central-state enforcement of rights
against provincial governments, by reserving the relevant authority to the
provinces or denying it to the center; or indirectly do so, by sufficiently
weakening the central state’s political autonomy, political capacity, or
institutional strength so that it cannot effectively take the needed actions.
The system of approximations and balances before the Civil War tended
in the former direction; the central government arguably lacked the con-
stitutional authority to ban slavery within the states (and, according to
the Dred Scott Court, lacked the authority even to ban it in territories).?”
The system after the Civil War was a failure not of de jure authority but

271 say “arguably” here to bracket the dispute over whether a truer interpretation of the
antebellum Constitution than that offered by the Supreme Court would have revealed the
Constitution to be either neutral between slavery and abolition or affirmatively pro-
abolition. Some abolitionists held that the Constitution was a pro-slavery document, a “pact
with the devil,” and therefore morally void; others said that slavery could be critiqued and
abolished from within the constitutional framework. One might want to distinguish between
two senses of “de jure” authority, that which is recognized by positive law and that which
is ultimately legally correct, if the legal system is a constitutional one in which the short-
term positive law may coherently be criticized as unconstitutional and therefore illegal. The
dispute over slavery concerned whether the Constitution legitimized or prohibited slavery
only in the second sense of “de jure.”
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of effective political capacity. Of course, these are also the same means by
which federalism can restrict the center from violating rights—the enu-
meration of powers and the Tenth Amendment?® exercising direct legal
restraint, the fostering of Federalist No. 46-style loyalty to the states and
suspicion of the center exercising indirect political restraint. My point
here is only that both mechanisms were in evidence in the failure to
liberalize the herrenvolk democracies of the South;* and thus neither type
of federalist approximation of justice can be thought to have approxi-
mated it so closely as to render any departures from it suspect on liberal
grounds.

I should note that by “liberal grounds” I mean nothing that distin-
guishes between market liberalism and welfare liberalism in the slightest.
It has been argued that conceptions of freedom have always been devel-
oped in contrast to the reality of slavery; in any event, that was certainly
true in the United States.>* Liberal freedom —negative liberty, individual
liberty, the “liberty of the moderns” 3! —faces its starkest opposite in human
slavery, a fact that has been central to the development of American ideas
of freedom. American liberal constitutionalism has also been deeply con-
cerned with institutional questions, with understanding what political
arrangements could most effectively protect and promote freedom over
the long term. But the institutional questions are about means, whereas
slavery is a denial of the end. The rhetoric of freedom that has been used
by defenders of slavery and Jim Crow has always been designed to obscure
this, focusing attention on the means of federalism and constrained cen-
tral power and away from the ends at stake.

IV. APPROXIMATION

A liberal federalism needs to be concerned with a number of actors
simultaneously, each of which has more than one possible normative
valence: the central state, state governments, and private persons and
institutions. Private persons and institutions are the primary holders of
the rights that liberalism seeks to protect; but they can also be the threats

28 “The powers not delegated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the people.”

2 For the concept and the phrase of herrenvolk or master-race democracy, widely applied
to both apartheid South Africa and the Jim Crow South, see Pierre van den Berghe, Race and
Racism (New York: Wiley, 1967).

30 On the general case, see Orlando Patterson, Freedom, Volume 1: Freedom in the Making of
Western Culture (New York: Basic Books, 1991); on the American case, see Judith Shklar,
American Citizenship (Cambridge, MA: Harvard University Press, 1991), and Judith Shklar,
“Positive Liberty, Negative Liberty in the United States,” in Shklar, Redeeming American
Political Thought, ed. Stanley Hoffmann and Dennis F. Thompson (Chicago: University of
Chicago Press, 1998).

31 Benjamin Constant, “The Liberty of the Ancients Compared with That of the Moderns,”
in Constant, Political Writings, ed. Biancamaria Fontana (Cambridge: Cambridge University
Press, 1988), 308-28.
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to each other’s freedoms, the problem that justifies the turn to govern-
ment in the first place. State governments should be in the business of
restraining those threats, but will sometimes instead authorize or reinforce
them, as in the case of a system of slavery in which private persons are
made the masters and owners of other persons by law, and in which the
“rights” of the masters are enforced using the power of the state’s legal
system. State governments also may check expansions of central author-
ity, whether those expansions are detrimental to liberty (the Alien and
Sedition Acts) or otherwise (Reconstruction). The central government, in
turn, may directly act to threaten freedom, may empower either private
actors or state governments to do so, or may intervene against either
private actors or state governments to prevent them from violating rights.

No one of these actors always seeks to protect or promote freedom, and
none of them always seeks to restrict it, either. Balancing them against
each other in the hope of approximating a just degree of freedom as the
outcome must be an imprecise enterprise, no matter how detailed the
constitutional texts and doctrines specifying which has what power. If, as
Madison thought, the states might sometimes be the enforcers of the
Constitution, then they will necessarily have some amount of autono-
mous political weight that might also be thrown around in less desirable
ways. If the federal government is to have the authority to prevent private
actors from harming or enslaving one another, then it will necessarily
have some political capacity to infringe on private actor’s rights. Consti-
tutions are not self-enforcing, and grants of power are not easily con-
tained by initial purposes. Even judicial review cannot transform these
basic facts of political life. What arrangement of power and authority will
generate the most just political outcomes is a contingent matter; some-
times one actor will pose the greatest threat to freedom, sometimes another.
We should expect variation over time as well as across different federations.

To acknowledge this variability is not to deny the existence of a general
link between federalism and freedom. Buchanan suggests “that a coher-
ent classical liberal must be generally supportive of federal political struc-
tures, because any division of authority must, necessarily, tend to limit
the potential range of political coercion.” 32 I think that is roughly correct.
I doubt that “necessarily”; federalism might, in principle, simply subject
people to an additional layer of injustice and domination. Nonetheless, as
a matter of fact, the different levels of government do tend to check one
another in desirable ways. That the balance of authority is a matter of
approximation, and that no particular balance can just be identified with
freedom or justice, does not mean that the balance does not matter; at the
extreme, wholly unitary states are less likely to be respectful of freedom
than states with some real element of federalism. But Buchanan is right
not to say anything much more precise than “generally supportive” and

52 Buchanan, “Federalism and Individual Sovereignty,” 79.
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“tend to.” Liberals (classical or otherwise) need not automatically support
just any given federalist status quo against any given changes to it. Shift-
ing authority at the margin to the center does not automatically increase
“the potential range of political coercion.”

V. FEDERALISM AND LiBERALISM OVER TIME

If federalism’s contribution to freedom is, or as a matter of American
public philosophy was generally conceived to be, a matter of approxima-
tion and general balancing tendencies, then reallocations of authority and
competences to the center cannot be understood as necessarily diminish-
ing liberty. Moreover, if twentieth-century liberalism was generally sym-
pathetic to reallocations in the direction of the center, that is not even
prima facie proof of a decisive break between it and earlier American
liberalisms. And with more fine-grained analysis we will see that the first
stage of the centralization in the American constitutional order had rel-
atively little to do with liberalism of any sort, while the second stage
improved the federation’s approximation of freedom in ways that welfare
liberals and market liberals alike can endorse.

Over the decades from, say, 1910 to 1950, a number of broad funda-
mental changes took place in American constitutional practice and theory,
and in American public philosophy and policy. The economy came under
increasing regulation, and that regulation was increasingly central rather
than state-level. Authority shifted away from the courts and Congress to
the presidency, especially during wartime and the Great Depression. The
federal government increasingly abridged individual liberties and restricted
civil freedom (e.g., universal conscription and suppression of antidraft
and antiwar speech, the Red Scare, the internment of Japanese-Americans
during World War 1I, the federalization of Jim Crow under Woodrow
Wilson, and so on). Eventually, the federal courts would increasingly
become the guarantors of a variety of liberties against both the federal
and the state governments; but that came later, and there was little move-
ment in that direction until after the end of World War IL

More or less simultaneously, “liberalism” came to denote a much more
redistributive and regulatory stance than it once had. The political and
philosophical position formerly known as liberalism dwindled so dra-
matically that social critic Albert Jay Nock could romanticize the few
remaining adherents as “the Remnant.” %

Some have been tempted to equate these trends, identifying all of the
changes in the constitutional order with the intellectual shift from clas-
sical to welfare liberalism. This seems to me untenable.

3 Albert Jay Nock, “Isaiah’s Job,” in Nock, Free Speech and Plain Language (New York:
William Morrow, 1937).
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American political history cannot be understood in isolation. Over the
decades from the 1910s to the 1940s, the Liberal Party in Britain imploded;
liberal parties in continental European democracies were pretty thor-
oughly squeezed between, at best, social and Christian democratic par-
ties, or at worst, communist and fascist ones. The legacy of liberal
constitutionalism and the rule of law came under sustained assault dur-
ing the long crisis of the Depression and the two world wars, never
emerging unscathed and sometimes not emerging at all.

Franklin Roosevelt propounded a constitutional theory in which the
president could enter into international agreements without the consent
of Congress, in which much authority previously understood as legisla-
tive was concentrated in the administrative apparatus of the executive
branch, and in which the elected branches, governing with a broad elec-
toral mandate, could legislate more or less unconstrained by a judiciary
enforcing a written constitution. Roosevelt also, of course, abrogated the
very strong long-standing norm against presidents seeking third (much
less fourth) terms in office, a norm grounded in a fear of the centralization
and entrenchment of power in the presidency. Such is the character of
executive branches; in times of crisis or emergency, they are impatient
with norms and formalities and restraints, feeling the urgent need for
action. But the “crisis of parliamentary democracy,” >* the perceived incom-
patibility of the rule of law and formal procedures with the circumstances
of emergency, the pressure on constitutional systems to vest power in one
man when catastrophe loomed —none of this was unique to the United
States. In examining the meaning and significance of the intellectual shift
from classical to welfare liberalism in the United States, and of the cen-
tralization of power within the American federal order, we should try to
control for the general trends in the world at the time. We should certainly
not simply equate welfare liberalism with the presidencies of, for exam-
ple, Woodrow Wilson and Franklin Roosevelt. These were less market-
oriented than earlier American practice, but they were also less liberal by
any meaning of that word, just as governing orders around the world
were generally less liberal in the period from the 1910s to the 1940s than
they had been for the fifty years before that.

What is relatively distinctive about the American case is that the con-
stitutional system recognizably survived these decades; it was trans-
formed and perhaps weakened but never completely ruptured either by
internal collapse or by external conquest. If this was also true of the other
English-speaking democracies (Britain, Canada, Australia, New Zealand)
and of Switzerland, it was not true much of anywhere else.

The distinctiveness of the American case is all the more striking when
one remembers that Britain and New Zealand had no written constitu-

34 Carl Schmitt, The Crisis of Parliamentary Democracy (1923), trans. Ellen Kennedy (Cam-
bridge, MA: MIT Press, 1986).
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tions at all, and that they and Canada and Australia operated under
Westminster systems that divided authority and power much less than
the American system. None of the four had a judicially enforceable bill of
rights; only Australia had robust bicameralism; and, of course, none had
an independently elected executive who might face an uncooperative
legislature. These features of the American constitutional order came under
real pressure during the long crisis.

But none of these features was actually abolished. Supreme Court Jus-
tice Harlan Stone, in the 1938 Carolene Products case,® established the
rationale for late-twentieth-century judicial activism in defense of non-
economic liberties just a year after the Supreme Court’s surrender on
economic questions in the face of Roosevelt’s open threat to the Court’s
independence.®® The potential of Stone’s theory was not to be made use
of for some time—Korematsu lay in the near future, Brown in the far future,
and Stone’s idea was rarely cited before 1950.3” Still, the Court’s willing-
ness to stake a claim for its institutional prerogatives so soon after the
climb-down of 1937 is striking. So too is the Court’s willingness to directly
oppose presidential emergency powers during wartime in the 1952 Steel
Seizure case.®®

Moreover, the corporatist, presidentialist, anti-constitutionalist views
of the Roosevelt administration did not unambiguously carry the day
even in economic policy. As the legal historian William Forbath has shown,
the survival of common-law legal liberalism, of federalism, and of con-
stitutional formalities restrained the ambitions of the New Deal reformers
by comparison with the latter’s British social democratic counterparts.
Forbath suggests that

the institutional contours of this new American state were deeply
influenced by the ambivalent and lawyerly brand of American lib-
eralism that [was] ... poised between progressive commitments to

35 United States v. Carolene Products, 304 U.S. 144 (1938); Justice Stone, concurring, 152.

36 The so-called “switch in time that saved nine,” the Supreme Court’s newfound will-
ingness to uphold rather than strike down New Deal legislation under the shadow of
Roosevelt’s proposal to increase the number of justices so as to “pack the court” with his
own appointees, took place in West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). Whether
the switching justices were actually motivated by Roosevelt’s threat is an issue of historical
dispute that does not much matter for the point at hand.

57 Korematsu v. United States, 323 U.S. 214 (1944), upheld the wartime mass internment of
Japanese and Japanese-American civilians and is now seen as one of the low points for
judicial protection of minorities and civil liberties. Brown v. Board of Education, 347 U.S. 483
(1954), the flagship case of the judicial protection of minorities against state governments,
declared racial segregation of public schools unconstitutional.

38 Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952), prevented President
Harry Truman’s attempted seizure of the steel industry during the Korean War—
checking presidential powers and reasserting the importance of the separation of powers
even during wartime, and incidentally protecting the property rights of large corporations—
not at all what would have been expected from the quiescent Supreme Court Roosevelt
had hoped for.
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social reform, social provision, and administrative state-building, on
one hand, and older, classical liberal commitments to limited and
decentralized, dual federalist government and the primacy of courts
and common law and traditional legal and constitutional niceties, on
the other. If New Dealers had been able to design the state and
American public social insurance according to their specifications, its
institutions . .. would have looked dramatically different—and far
more like England’s.®

And if that lawyerly liberalism could survive the long crisis and even
exercise some restraint on the reactions to that crisis, it could reemerge
after World War II as the core of a new approach to federal-state relations
that, unlike the New Deal, centralized power for liberal reasons.

VI. CONCLUSION

The long failure of American federalism to protect freedom in the
slaveholding and Jim Crow South did not meet its end during the rule of
the Progressive centralizer Woodrow Wilson. Indeed, Wilson’s disdain for
constitutionalism, the American-style separation of powers, and federal-
ism was joined with a disdain for civil liberties and for civil rights, and he
imported southern Jim Crow restrictions into federal law. Nor did feder-
alism’s failure meet its end during Franklin Roosevelt’s era of centraliza-
tion. The end did not truly begin until the “lawyerly liberals” fully
committed to federal court intervention within the states. Beginning in
the 1950s, the federal judiciary gradually took on the task of vigorously
enforcing the Fourteenth Amendment’s requirement of equal protection
of the laws against the legally entrenched racial caste system. The judi-
ciary also assumed the task of protecting individual liberties against state
governments, by “incorporating” the protections of the Bill of Rights
(originally aimed mainly at the federal government) into the Fourteenth
Amendment’s prohibition on state infringements of life, liberty, or prop-
erty without due process of law.

This was a further transformation of the federal-state balance beyond,
but largely unrelated to, the New Deal revolution in constitutional juris-
prudence. The latter, it should be remembered, not only freed Congress to
engage in widespread economic regulation; it did the same for the states.
The New Deal did centralize power; but it also simply increased govern-
ment power relative to the market, whether that power was exercised
centrally or locally.

The jurisprudence of incorporation and of equal protection was quite
different: it was begun by different actors at different times for different

3 William E. Forbath, “The Long Life of Liberal America: Law and State-Building in the
US. and UK.,” Law and History Review 24 (2006): 179-92.
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reasons. Given that the republican guarantee clause of the Constitution*’
had long since become a dead letter, this jurisprudence marked a novel
commitment to avoiding the sort of federalism that, as the French clas-
sical liberal Benjamin Constant complained in the passage with which I
began this essay, was compatible with “internal despotism.”

The classical liberal legal theorist Randy Barnett, among others, has
argued that the jurisprudence of the Carolene Products era was constitu-
tionally misgrounded —because it accepted the expansion of government
power as a background assumption —but not constitutionally ungrounded,
because the Civil War amendments really had transformed the federa-
tion’s constitutional order and mandated federal court rejection of state
laws that violated individual liberty.*!

It is not costless to freedom-enhancing federalism to accept ongoing
judicial review of state legislation, even when that review is in the service
of protecting freedom (which we cannot assume it always is). The federal
courts may well strike down laws that would have contributed to the
feeling of local distinctiveness that could generate state-level loyalty and
thus generate Federalist No. 46-style effects. This might generate a short-
term backlash that intensifies state loyalty, but the long-term effect is
likely to be a kind of homogenization that makes the states insufficiently
different from one another to be worth much genuine emotional attach-
ment. If a federation is successfully making use of those attachments and
loyalties as checks on central power, and if there is reason to think that the
central power would behave more illiberally than the component prov-
inces if unchecked, then there might be good liberal-federalist reasons for
limiting such judicially imposed homogenization. But these are contin-
gent and empirical conditions that did not hold in the United States by
the mid-twentieth century. State loyalty had long since ceased to be an
effective check on any central-state action except those actions aimed at
weakening the states” internal despotisms. Under such circumstances, the
call for a “new kind of federalism,” in Constant’s words, a kind that
deployed the power of the center to protect freedom against intrusions by
the states, was a compelling call to all liberals who understood federalism
as a means, and freedom as the end.

With this sketch of the constitutional history of American federalism
seen through liberal lenses, I hope to begin to dislodge a standard his-
torical story that equates American centralization with a turn from clas-
sical liberalism to welfare liberalism. It seems to me that welfare liberals
are poorly served when they imagine that centralization has always been
to their liking and that greater authority for states has always been some-

40 See note 15 above.

41 Randy Barnett, Restoring the Lost Constitution (Princeton, NJ: Princeton University Press,
2004); compare chapter 9 on Carolene Products with chapter 8 on the privileges or immunities
clause. The Civil War amendments are, of course, the Thirteenth, Fourteenth, and Fifteenth
amendments to the Constitution, passed in 1865, 1868, and 1870, respectively.
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thing they ought to resist. They have sometimes read early-twentieth-
century centralization, which was tied up with views that had little
sympathy for liberal constitutionalism at all, in light of the later central-
ization that threw down Jim Crow. Some classical liberals, however, have
been even more poorly served when they have fallen prey to the equation
of federalism and liberalism. They have misread the Civil War, Jim Crow,
and the legacies of both by generalizing from the constitutional disputes
of 1937. They have mistaken a history of brutal internal despotisms being
gradually overcome for a history of freedom being stolen away.

Federalism, the accidental innovation, turns out to have been a tremen-
dously important one. To return to a passage from James M. Buchanan
quoted above, it does seem to me that liberals—not only classical liberals,
but all liberals, committed as they are to individual freedom—should be
“generally supportive of federal political structures.” > Yet all liberals,
including classical liberals, should be sure not to mistake the means for
the end. If federalism is a structure that tends to encourage liberal politics,
it does so only by approximation. Approximations can sometimes be
quite poor ones; and they are, appropriately, subject to revision.

Political Science, McGill University

42 Buchanan, “Federalism and Individual Sovereignty,” 79.



